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BRIEF IN SUPPORT OF PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
I. Introduction
Plaintiff, Josephine Brooker, is a senior citizen and resident of Altoona, Pennsylvania.  She has a mental disability, diagnosed as “Major Depression Recurrent, previously with psychosis (296.32).”  She also has hypertension.  Ms. Brooker lives on a fixed income of approximately $694 per month, consisting solely of Social Security Disability and Supplemental Security Income, for which she was determined eligible due to her disability.  Because she qualifies as an “extremely low income” person, Ms. Brooker applied for and was accepted into the federally-funded Low Income Public Housing program.  This program is administered in Altoona by Defendants.  As a public housing participant, Ms. Brooker lived in a one-bedroom apartment in the 11th Street Towers property owned by Defendants.  
In May of 2010, Defendants terminated Ms. Brooker’s participation in the Public Housing program due to a behavioral incident caused by her disability that Defendants perceived as dangerous.  Defendants knew that Ms. Brooker was disabled and knew or reasonably should have known that her behavior that day was related to the disability.  Defendants threatened eviction proceedings if she did not vacate her unit.  Ms. Brooker, not knowing her rights, acquiesced.  Defendants then denied Ms. Brooker’s application for federal Section 8 Housing Choice Voucher benefits based on the alleged “eviction.”  Defendants never notified Ms. Brooker of her right to request a reasonable accommodation in order to prevent the denial of housing assistance.  Nevertheless, Ms. Brooker repeatedly requested that Defendants modify their rules, policies and practices and grant her a reasonable accommodation to preserve her participation in one of the federal housing programs.  Defendants refused without response or explanation.


As more fully set forth herein, Defendants plainly violated Ms. Brooker’s clearly established rights under the U.S. Housing Act of 1937, 42 U.S.C. §§ 1437 et seq., and its implementing regulations; the Fair Housing Act, 42 U.S.C. §§ 3601 et seq., and its implementing regulations (FHA); Title II of the Americans with Disabilities Act, 42 U.S.C. 12131 et seq., and its implementing regulations (ADA); Section 504 of the Rehabilitation Act, 29 U.S.C. § 794, and its implementing regulations (§504) and the Due Process Clause of the Fourteenth Amendment to the U.S. Constitution.  There is no genuine issue of fact material to the resolution of these claims, and the Plaintiff is entitled to judgment as a matter of law.      

II. Scope and Standard of Review

Summary judgment is appropriate if there are no genuine issues of material fact and the moving party is entitled to judgment as a matter of law.  Massie v. U.S. Dept. of Housing and Urban Development, 620 F.3d 340, 347 (3d Cir. 2010).  

The party seeking summary judgment bears the initial responsibility for informing the court of the basis for the motion and for identifying those portions of the record
 which demonstrate the absence of a genuine issue of material fact.  Celotex Corp. v. Catrett, 477 U.S. 317 (1986).  Once the moving party meets this burden, the party opposing summary judgment must set forth, by affidavits or as otherwise provided by Rule 56, specific facts sufficient to establish that there is a genuine issue for trial.  Id.  The court is to construe facts in the light most favorable to the nonmoving party.  Massie, 620 F.3d at 347.  

Material facts are those which will affect the outcome of the trial under governing law.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986) (“Only disputes over facts that might affect the outcome of the suit under the governing law will properly preclude the entry of summary judgment.  Factual disputes that are irrelevant or unnecessary will not be counted.”).  Issues of fact
 are genuine only if “there is sufficient evidence favoring the nonmoving party for a jury to return a verdict for that party.”  Id. at 249.  “If the evidence is merely colorable, or is not significantly probative, summary judgment may be granted.”  Id. at 249-250 (internal citation omitted).  “[A]t the summary judgment stage the judge's function is not himself to weigh the evidence and determine the truth of the matter but to determine whether there is a genuine issue for trial.”  Id. at 249.  
In this case, there is no genuine issue for trial.  Ms. Brooker is entitled to judgment as a matter of law.  



III. Brief Statement of Undisputed Material Facts
Plaintiff Josephine Brooker is a citizen of the United States and resident of Altoona, Pennsylvania.  Concise Statement of Material Facts ¶ 1(“CSMF 1”).  She is sixty-six (66) years old and mentally disabled, suffering from major depression, recurrent, and psychotic disorder, not otherwise specified.  She also has hypertension.  CSMF 2.  
Ms. Brooks is an “extremely low income family” as defined by the U.S. Department of Housing and Urban Development.  CSMF 3.  She lives on a fixed income of approximately $694 per month, consisting solely of Social Security Disability and Supplemental Security Income.  CSMF 4. 

Defendant Altoona Housing Authority (“AHA”) is a public corporation created under the Pennsylvania Housing Authorities Law, 35 P.S. §1541 et seq.  It is not a municipality under Pennsylvania Law.  35 P.S. § 1543(m) (defining “municipality” as “[a]ny county, city, borough or township.”).  A judgment of an award against the AHA in this litigation would not be paid out of tax revenues but would be paid out of certain AHA reserves out of the central office cost center and its administrative fees built up over the years or other unrestricted liquid funds.  CSMF 5.  Its central offices are located at 2700 Pleasant Valley Boulevard, Altoona, PA 16602.  CSMF 6
Defendant Cheryl Johns is the Executive Director and chief operating officer of the Altoona Housing Authority.  CSMF 7.   Defendant Johns, who has been delegated authority to set the policies of the housing authority, is responsible for ensuring AHA and its agents and employees comply with the laws and regulations applicable to the federal housing programs administered by AHA.  CSMF 8.
Defendant Linda Walter is Coordinator of the Section 8 program administered by AHA.  CSMF 9.  As the Coordinator for the program, Ms. Walter is responsible for setting policy and making decisions about how the program is carried out.  CSMF 10.

Plaintiff Josephine Brooker was awarded disability benefits from the Social Security Administration in 2008 on the basis of her mental disability.  CSMF 11.  Ms. Brooker’s symptoms have been controlled with medication and services from a local mental health provider.  CSMF 12.     

Ms. Brooker was approved by AHA for participation in the Public Housing program around July of 2009, at which time she became a resident of Eleventh Street Towers, a public housing development owned and operated by AHA that is designated for disabled and elderly tenants.   CSMF 13.  Based on her income, her contribution for rent and utilities was set at $207 per month.  CSMF 14.  Prior to this, Ms. Brooker was a participant in the Section 8 program operated by Defendants at the Penn Alto Apartments.  CSMF 15.  

The Altoona Housing Authority was aware that Ms. Brooker suffered from a disability at least as of July 20, 2009, when she provided written notice of this and was exempted on this basis from AHA’s community service requirement for public housing residents.  CSMF 16.  On or around May 12, 2010, Ms. Brooker applied for participation in the Section 8 Voucher program, as she wished to move into a privately owned dwelling.  CSMF 17.  

Around this time, Ms. Brooker was experiencing increasingly high elevations of her blood pressure.  CSMF 18.  Because she suspected her psychiatric medication as the cause of this, she stopped taking the medication.  CSMF 19.  It turns out she was correct in this suspicion, and her doctors since have prescribed a different medication.  CSMF 20.   Having not taken her medication for about a week, the symptoms of her mental disabilities were no longer suppressed, and Ms. Brooker began to experience hallucinations or delusional thoughts.  She called her doctor, and an appointment was scheduled for the following week.  By then, her condition had deteriorated.  She believed, among other things, that people were breaking into her apartment at night; that her apartment was infested with rats; that a brown substance was oozing from her walls and that a strong odor penetrating her apartment from the outside.  CSMF 21.  This culminated on the morning of May 20, 2010 with Ms. Brooker running the hot water faucets and boiling pots of water to clean her walls, having moved her refrigerator over to block the door (to keep out the overnight intruders), and then falling asleep.  CSMF 22.  
A maintenance person passing by sniffed gas and knocked on the door.  Ms. Brooker would not let him.  The situation escalated, and the police were called.  CSMF 23.  They arrived around 10:00 a.m., forcibly entered the apartment.  Altoona Housing Authority staff entered with them.  What they observed when they entered was that Ms. Brooker—who was disoriented, upset and nude under her open housecoat, which she did not attempt to close—had put tape around her windows, had left her burners on and had blocked the door.  The stove was turned off.  The police left, and Ms. Brooker was taken to the hospital for psychiatric evaluation, as reported by AHA staff in an incident report.  CSMF 24.  There were no injuries.  Holsinger did not recall having any physical symptoms herself, such as stinging eyes, light-headedness resulting from the gas emanating from Ms. Brooker’s apartment.  CSMF 25.  The building was not evacuated.  CSMF 2.
Within an hour of the incident, AHA staff members were discussing by email whether to terminate Ms. Brooker from the public housing program and pursue eviction over the incident.  CSMF 27.  An email from “Sherry Symons” to “Melissa Raley” noted that “[a]n eviction is being prepared against Josephine Brooker….  However, [the property manager] said that if her actions were a manifestation of a medical problem…, they will most likely rescind the eviction.”  CSMF 28.  After Ms. Brooker was taken to the hospital by AMED, Holsinger return directly to her office and telephoned Johns to tell her everything that happened and that Holsinger was recommend posting an eviction notice on Ms. Brooker’s door.  Later that day Defendants posted a letter on Ms. Brooker’s door stating that Defendants had terminated her participation in the Public Housing program due to the incident and would be pursuing eviction if she did not relinquish possession of her apartment within thirty (30) days.  CSMF 29.  

The notice made no mention of Ms. Brooker’s right to request a reasonable accommodation in order to preserve her participation in the program.  Ex. 33a (AHA Notice to Quit/Evict addressed to Ms. Brooker, dated May 20, 2010).  Holsinger did not consider having a conference with Ms. Brooker before or at any time after she forwarded the eviction notice to be posted by Stephanie Price.  CSMF 30.

Ms. Brooker wound up staying in the hospital for approximately eight (8)  days to re-regulate her medication and for observation.  CSMF 31.  During Ms. Brooker’s hospitalization, Deborah Sills, her daughter, contacted AHA and requested that AHA reasonably accommodate Ms. Brooker’s disabilities by permitting Ms. Sills and her husband to monitor Ms. Brooker’s medication on a daily basis. CSMF 32.  AHA denied the request without explanation.  Johns was aware of Ms. Brooker’s request for a reasonable accommodation, but never determined whether granting that request would result in an undue administrative burden to the Housing Authority.  Neither did Johns ever determine whether granting the accommodations she was aware of that were made on behalf of Ms. Brooker would result in a fundamental alteration of the nature of services provided by the AHA.  CSMF 33. 
Because Ms. Brooker was unrepresented at that time and did not know her rights, she voluntarily surrendered her apartment on June 3, 2010.  CSMF 34.  The AHA never filed a complaint with the magistrate court against Ms. Brooker sounding in eviction.    CSMF 35.  Because the termination rendered her homeless, the Sills took in Ms. Brooker as their guest until they could identify alternative housing she could afford. CSMF 36.  

On August 4, 2010, Ms. Brooker filed a second application to participate in the Section 8 Voucher program administered by Defendants.  CSMF 37.  On September 13, 2010, Defendants notified Ms. Brooker by letter that they had denied her application(s) for Section 8 rental assistance.  CSMF 38.   The notice states: “Your Application has been withdrawn from our waiting list for the following reason: Evicted from Eleventh Street Tower [emphasis original].”  This was the only reason stated for the denial.  CSMF 39.  The notice made no mention of Ms. Brooker’s right to request a reasonable accommodation in order to preserve her participation in the program.  CSMF 40.  That same day, Ms. Brooker submitted to AHA a written request for an informal hearing to object to the denial.  CSMF 41.
In the space on the form for listing “The reasons why I should remain in the waiting list [for Section 8 benefits] are:” Ms. Brooker wrote “I wasn’t in my right state of mind.  I was taking depression medication.  But I stopped taking it because it made my blood pressure go up….”  CSMF 42.  In the space on the form titled “I think a fair way for the Altoona Housing Authority to settle this matter is:” Ms. Brooker wrote “Review the letter from the Doctor.  I know that was a terrible thing that happened, and I am very, very sorry it did, but I wasn’t in control.”  CSMF 43.  The letter Ms. Brooker referenced in her informal hearing request was a July 6, 2010 letter from Stephanie Scheeler, CRNP, one of Ms. Brooker’s care providers at Altoona Behavioral Health Center.  CSMF 44.  In the letter, Ms. Scheeler stated:

Dear Sir or Madame:

Josephine Brooker currently receives treatment at the Primary Health Network Altoona Behavioral Health Center.  She is prompt for appointments and compliant with her treatment regimen.  At the time of her hospitalization and her incident at the [T]owers she had been having medical and psychiatric problems that have since cleared.  Please consider this in her quest for re-obtaining her apartment.  

If you have any questions or concerns, please feel free to contact us Monday through Friday, 8 AM to 4 PM at [phone number].

Thank you for your consideration in this matter.

CSMF 45.

The informal hearing was scheduled for November 8, 2010.  CSMF 46.  In preparation for the hearing, Ms. Brooker consulted with and obtained counsel from MidPenn Legal Services.  CSMF 47.  At the hearing, Susan Michalik, who represented Ms. Brooker as counsel at the hearing, requested of Defendant Walter and the hearing officer that AHA grant Ms. Brooker a reasonable accommodation in order to preserve her participation in either the Public Housing or Section 8 program.  CSMF 48.  Specifically, Attorney Michalik requested that AHA agree to permit Ms. Brooker’s daughter, son-in-law and medical service providers to monitor her medication to ensure her continuing compliance with her treatment regiment.  CSMF 49.  Defendants denied this request without explanation or response.  CSMF 50.
On November 10, 2010, the hearing officer rendered a decision affirming the denial of benefits.  CSMF 51.  The hearing officer’s decision made no mention of the request for reasonable accommodation.  CSMF 52.  
Since retaining counsel, Ms. Brooker (and her daughter) repeatedly has requested that AHA accommodate her disabilities by permitting the Sills and Ms. Brooker’s medical service provider to monitor her medication and either: reinstate Ms. Brooker’s public housing benefits; approve her Section 8 Voucher application; or approve Ms. Brooker to be added to the Sills’ lease.  CSMF 53.  Each of the undersigned counsel have made this request by letter, either to AHA’s general counsel or to Attorney John Hansberry, who has been retained by AHA regarding this matter.  CSMF 54.  Attorney Quisenberry also has made this request to Attorney Hansberry by email.  CSMF 55.  AHA has denied each of these requests without explanation or response.  CSMF 56.  
As a result, Ms. Brooker (and her family) have suffered humiliation, mental anguish and emotional distress.  CSMF 57.  She also has suffered and continues to suffer irreparable injury.  CSMF 58.  Ms. Brooker no longer has a home of her own as a result of Defendants’ termination and subsequent denial of federal housing benefits based on behavior caused by her disabilities without granting her requests for a reasonable accommodation or exploring whether to reasonably accommodate her disabilities.  CSMF 59.

In the months since her release from the hospital, Ms. Brooker and her family have searched exhaustively for alternative housing in Altoona that is affordable to Ms. Brooker.  CSMF 60.  This has included privately-owned subsidized and market rate housing.  CSMF 61.  Such housing is scarce in the Altoona housing market, as evidenced by the daily lack of vacancies in Altoona’s homeless shelter.  CSMF 62.  Ms. Brooker even has obtained assistance to identify a unit and the promise of monetary assistance from Blair Senior Services, Inc., the County Area Agency on Aging.  CSMF 63.  These efforts to secure alternative housing for Ms. Brooker have been unsuccessful.  CSMF 64.  On two occasions, Ms. Brooker succeeded in obtaining the agreement of a landlord to rent her an apartment that was within her budget.   CSMF 65.  Each time, however, the landlords backed out after learning of the incident with the Housing Authority.  CSMF 66.  Without rental assistance, Ms. Brooker is unable to afford rental housing in the private market where she can live independently while providing for her other basic necessities.  CSMF 67.  She remains eligible for federal housing assistance and capable of complying with program requirements.  CSMF 68.   The accommodation(s) requested by Ms. Brooker reasonably would assure this.  CSMF 69.
IV. Violation of U.S. Housing Act and Implementing Regulations
Defendants’ denial of Ms. Brooker’s Section 8 Housing Choice Voucher applications on the basis of an alleged “eviction” from her public housing dwelling was in violation of the U.S. Housing Act and implementing regulations.  
Congress enacted the U.S. Housing Act “to remedy the unsafe housing conditions and the acute shortage of decent and safe dwellings for low-income families” in the nation, “to address the shortage of housing affordable to low-income families” and to “promote the goal of providing decent and affordable housing for all citizens.”  42 U.S.C. §1437(a).  
The Low Income Public Housing program, established pursuant to Section 1437 of the United States Housing Act of 1937, as amended by the Housing and Community Development Act of 1974 and the Quality Housing and Work Responsibility Act of 1998, provides decent and safe housing for program participants through the funding of units owned and operated by local public housing agencies (PHAs) in accordance with the Act and implementing regulations.  See, in pertinent part, 42 U.S.C. §§ 1437a - 1437e, 1437g; 24 CFR §§ 960 to 965 (implementing regulations).  Under the program, the participant family contributes typically 30 percent of their monthly household income toward the cost of rent and utilities (42 U.S.C. §§ 1437a) with the balance of rent paid directly to the PHA pursuant to an Annual Contributions Contract between the PHA and HUD.  42 U.S.C. § 1437c.  Participation in the program is reserved for families who are considered “low income,” “very low income” or “extremely low income.”  See 42 U.S.C. § 1437a(1); 24 CFR § 960.201(a); 24 CFR § 5.603(b).
A PHA may terminate a family’s participation in the Public Housing program only for reasons authorized by the Act and implementing regulations.  See 24 CFR 966.4(l)(2).  If proposing termination, the PHA must provide written notice to the participant of the reason for the proposed termination and provide the participant an opportunity for a grievance hearing to object to the proposed termination.  24 CFR 966.4(l)(3); see also 24 C.F.R. 966.50 et seq. (grievance procedure requirements).   “For all aspects of the lease and grievance procedures, a handicapped person shall be provided reasonable accommodation to the extent necessary to provide the handicapped person with an opportunity to use and occupy the dwelling unit equal to a non-handicapped person,” notice of which must be provided to the participant.  24 CFR 966.7.
The Section 8 program, established pursuant to Section 201(a) of the Housing and Community Development Act of 1974, amending Section 8 of the U.S. Housing Act, provides monthly assistance payments for program participants to rent privately owned, decent, safe and sanitary housing in accordance with the Act and implementing regulations.  See generally 42 U.S.C. §1437f(o); 24 CFR Part 982.  Under the program, the participant family contributes typically 30 percent of their monthly household income toward the cost of rent and utilities with the balance of rent paid directly to the owner of the dwelling pursuant to a Housing Assistance Payments (“HAP”) Contract between the public housing agency (PHA) administering the program and the owner.  See 42 U.S.C. §§1437f(o)(2)(A) and 1437f(o)(10).

The Act and regulations permit public housing agencies (PHAs) to deny Section 8 Housing Choice Voucher benefits to persons who otherwise meet the statutory eligibility criteria (42 U.S.C. § 1437f(o)(4)) only in accordance with such requirements as HUD may establish.  42 U.S.C. § 1437f(o)(6)(B); 24 CFR 982.552 (setting forth such requirements).  
The relevant HUD regulation permits a PHA to deny an otherwise eligible applicant “[i]f any member of the family has been evicted from federally assisted housing in the last five years.”  24 CFR 982.552(c)(1)(ii) (emphasis added).  It was this policy that was cited in Defendants’ notice denying Ms. Brooker’s Section 8 applications.  CSMF 39.  Application of this policy to Ms. Brooker, however, was unlawful because she was not evicted from her public housing unit at the 11th Street Towers.
Although HUD did not define the phrase “evicted from federally assisted housing” in the regulation itself, HUD explicitly explained in its official notice of publication of the final rule: “It is noted that termination of assistance is only required for an eviction resulting from a serious lease violation (not repeated lease violations). Therefore, the family will be protected by the due process they receive through the judicial eviction process and, additionally, the PHA must give the family the opportunity for an informal hearing before assistance termination.”  64 FR 56894-01.  HUD’s regulation governing evictions from Public Housing units is likewise clear that a public housing participant in Pennsylvania has not been evicted unless declared so by court.  The regulation provides that “[t]he PHA may evict the tenant from the unit either: 

(i) By bringing a court action or; 

(ii) By bringing an administrative action if law of the jurisdiction permits eviction by administrative action, after a due process administrative hearing, and without a court determination of the rights and liabilities of the parties….”
24 CFR § 966.4(l)(4).  When HUD added subsection (ii) permitting eviction by administrative action, HUD was clear, when responding to comments on the final rule, that “[o]nly PHAs located in States which authorize administrative evictions will be able to bypass judicial eviction procedures.”  61 FR 13272-01.
Pennsylvania does not permit eviction by administrative action.  In Pennsylvania, eviction is accomplished only pursuant to court action.  See, e.g., Williams v. Kusnairs Bar & Tavern, 288 Fed.Appx. 847, 849-851 (3d Cir. 2008), citing, inter alia, Lenair v. Campbell, 31 Pa. D. & C.3d 237 (Pa.Com.Pl. 1984); Lenair, 31 Pa. D. & C.3d at 240 (“A landlord who desires possession of the leased premises…can only evict the tenant by bringing an action under the Landlord and Tenant Act of 1951, 68 P.S. § 250.501, et seq….  The Landlord and Tenant Act of 1951 provides the sole remedies and procedures for a landlord seeking to evict a tenant.”).  Defendants fully recognized this in their deposition testimony and admitted that eviction proceedings were never initiated against Ms. Brooker.  CSMF 35.  
This case aptly demonstrates why such a determination of the rights and liabilities of the parties is necessary.  Not knowing her rights, Ms. Brooker voluntarily vacated the unit, believing she had no alternative.  Had she known to assert her rights at that time, she undoubtedly would have prevailed in an eviction proceeding.  The mere threat to initiate eviction proceedings, based only upon an allegation of wrongdoing, is not enough to invoke the 5-year bar against participation in the program contemplated by 24 CFR 982.552(c)(1)(ii).  
Because it is undisputed that Defendants never initiated an eviction action against Ms. Brooker pursuant to Pennsylvania law, Ms. Brooker was not evicted within the meaning of 24 CFR §§ 982.552(c)(1)(ii).  Therefore, this denial of benefits was in violation of the U.S. Housing Act and regulations, and Ms. Brooker is entitled to judgment as a matter of law on this claim.  
V. Disability Rights Statutes

Congress has acted repeatedly and definitively to eradicate discrimination against individuals with disabilities in the United States.  Among these enactments, three control the adjudication of issues presented in this case: the Fair Housing Act (“FHA”), 42 U.S.C. §§ 3601 et seq., and its implementing regulations; Section 504 of the Rehabilitation Act of 1973 (“§504”), 29 U.S.C. § 794, and its implementing regulations; and Title II of the Americans with Disabilities Act (“ADA”), 42 U.S.C. 12131 et seq., and its implementing regulations.
“Section 504 of the Rehabilitation Act [of 1973] was the first broad federal statute aimed at eradicating discrimination against individuals with disabilities.”  Helen L. v. DiDario, 46 F.3d 325, 330 (3d Cir. 1995).  It broadly prohibits discrimination against persons with disabilities in all federally funded programs or activities, such as the federally assisted housing programs at issue in this case.  29 U.S.C. § 794.  The Fair Housing Amendments Act, signed into law by President Reagan in 1988, extended the Fair Housing Act’s broad protections against discrimination in the provision of housing and related services to persons with disabilities.  42 U.S.C. § 3604(f).  Title II of the ADA, enacted in 1990, extended the anti-discrimination protections and prohibitions of Section 504 to all programs, services and activities of public entities, whether or not the entity receives federal funding.  Yeskey v. Com. of Pa. Dept. of Corrections, 118 F.3d 168, 170 (3d Cir. 1997).  
As remedial statutes, these statues must be broadly construed by the Courts in order to effectuate their purposes.  See, e.g. Trafficante v. Metro Life Ins. Co., 409 U.S. 205, 209, 211-12 (1972) (holding that the Fair Housing Act is “broad and inclusive,” implementing a “policy that Congress considered to be of the highest priority” which can be given effect “only by a generous construction” of the statute); Disabled in Action of Pennsylvania v. Southeastern Pennsylvania Transp. Authority, 635 F.3d 87, 91 n. 5, 94 (3d Cir. 2011) (“The analysis below applies to both the ADA and [§504 of] the RA….  The ADA [like §504] is a remedial statute, meant to bring an end to discrimination against individuals with disabilities in all aspects of American life; it must be construed with all the liberality necessary to achieve such purposes.”); see generally Tcherepnin v. Knight, 389 U.S. 332, 336 (1967) (“[R]emedial legislation should be construed broadly to effectuate its purposes.”). 
Chief among Congress’ purposes with the FHA, ADA and §504 is to require housing providers, public entities and federally funded entities to make reasonable modifications to their rules, policies, practices, procedures or services, and to otherwise reasonably accommodate the limitations of persons with disabilities, when this may be necessary for the person to use and enjoy the dwelling, benefit or service of the provider or entity.  42 U.S.C. § 3604(f)(3)(B) (FHA); 42 U.S.C.A. § 12182 (ADA); 29 U.S.C. § 794 (§504).
  This “reasonable accommodation” mandate not only prohibits housing providers, public entities and federally funded entities from refusing to make such accommodations; it imposes “an affirmative duty” to reasonably accommodate the needs of disabled persons.  E.g. Hovsons, Inc. v. Township of Brick, 89 F.3d 1096, 1104 (3d Cir. 1996) (FHA); Taylor v. Altoona Area School Dist., 737 F.Supp.2d at 489, citing Nathanson v. Medical College of Pennsylvania, 926 F.2d at 1385 (§504); Yeskey v. Com. of Pa. Dept. of Corrections, 118 F.3d at 170 (ADA: “Congress has directed that Title II of the ADA be interpreted in a manner consistent with Section 504, 42 U.S.C. § 12134(b), 12201(a)….”) (emphasis original).  
As the Courts of this Circuit have determined, the standards for adjudicating reasonable accommodation claims under these three statutes are the same.  E.g, Hovsons, Inc. v. Township of Brick, 89 F.3d at 1101 (reasonable accommodation standards of §504 apply to §3604(f)(3)(B)); Muhammad v. Court of Common Pleas of Allegheny County, Pa., 2012 WL 1681861, *3 (3d Cir. 2012) (requirements for a §504 reasonable accommodation claim are the same as those under the ADA); Dr. Gertrude A. Barber Center v Peters Twp., 273 F. Supp. 2d 643, 652 (W.D. Pa. 2003) (FHAA reasonable accommodation analysis applies equally to § 504 and ADA claims); accord, e.g., Douglas v. Kriegsfeld Corp., 884 A.2d 1109 (D.C. 2005) (en banc) and Oconomowoc Residential Programs v. City of Milwaukee, 300 F.3d 775, 783 (7th Cir. 2002).  Therefore, the Plaintiff in this brief will refer only to the Fair Housing Act, with the understanding that all three statutes are implicated.  
Additionally, in interpreting the statutes, the regulations of the implementing agencies are “given controlling weight” unless they are “arbitrary, capricious or manifestly contrary to the statute.”  Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844 (1984).  And non-regulatory “interpretation[s] of [the] agency charged with the administration of [the] statute[s] [are] entitled to substantial deference.”  Blum v. Bacon, 457 U.S. 132, 141 (1982).  See also Chevron, U.S.A., Inc., 467 U.S. at 844 (“[C]onsiderable weight should be accorded to an executive department's construction of a statutory scheme it is entrusted to administer.”).  The U.S. Department of Housing and Urban Development and the U.S. Department of Justice are jointly responsible for enforcing the Fair Housing Act.  See “Joint Statement of the Department of Housing and Urban Development and the Department of Justice: Reasonable Accommodations under the Fair Housing Act” (“HUD/DOJ Joint Statement”), p. 1, available at http://www.hud.gov/offices/fheo/library/huddojstatement.pdf.    
Conceptually, reasonable accommodation claims are determined under a burden-shifting analysis.  See, e.g. Muhammad v. Court of Common Pleas of Allegheny County, 2012 WL 1681861, *4, citing Oconomowoc Residential Programs v. City of Milwaukee, 300 F.3d at 783 and Lapid–Laurel, L.L.C. v. Zoning Bd. of Adjustment of Twp. of Scotch Plains, 284 F.3d 442, 457 (3d Cir.2002) (“[Plaintiff] bore the initial burden of demonstrating that his requested accommodations were reasonable, i.e., necessary to permit his meaningful participation; upon making such a showing, the burden shifted to the defendants to demonstrate that the requested accommodations were unreasonable.”); U.S. Airways, Inc. v. Barnett, 535 U.S. 391, 401-402 (2002) (setting forth reasonable accommodation burden-shifting analysis).  
Although stated somewhat differently from time to time, in substance, the prima facia elements of a reasonable accommodation claim are: 1) that the Plaintiff is disabled (or handicapped); 2) that Defendants knew or reasonably should have been expected to know of the disability; 3) that reasonable accommodation of the Plaintiff's disability may be necessary to afford him an equal opportunity to use and enjoy the dwelling, benefit or service of Defendant; and 4) that Defendant refused to make a reasonable accommodation.  E.g. Milan v. Pyros, 2008 WL 1994863, *8 (W.D.Pa. 2008); Douglas v. Kriegsfeld Corp., 884 A.2d at 1129; Lebanon County Housing Authority v. Landeck, 967 A.2d 1009, 1012 (Pa. Super. 2009).  
Once the Plaintiff has made this showing, the burden shifts to Defendant.  To meet this burden, Defendant must prove that (1) the requested accommodation imposes undue financial and administrative burdens, (2) would impose undue hardship on Defendant in the particular circumstances its operations, or 3) that it requires a fundamental alteration in the essential nature of the benefit, program or service of the Defendant.  Hovsons, Inc. v. Township of Brick, 89 F.3d at 1104; Lapid-Laurel, L.L.C. v. Zoning Bd. of Adjustment of Tp. of Scotch Plains, 284 F.3d at 462; Dr. Gertrude A. Barber Center, Inc. v. Peters Tp., 273 F.Supp.2d at 653-654; U.S. Airways, Inc. v. Barnett, 535 U.S. at 401; see also Juvelis by Juvelis v. Snider, 68 F.3d 648, 653-654 (3d Cir. 1995) (“The burden is on the recipient of federal funds to show that the required modification entails a substantial alteration in order to avoid a violation of the Act.  If there is no factual basis in the record demonstrating that accommodating the individual would require a fundamental modification or an undue burden, then the handicapped person is otherwise qualified and refusal to waive the requirement is discriminatory.”) (internal quotations and citations omitted).
A. Ms. Brooker is disabled within the meaning of the FHA, ADA and §504.
Ms. Brooker is disabled within the meaning of the FHA, ADA and §504.  There is no genuine dispute about this.  Congress, in passing the FHAA, determined to use a definition of disability that is considerably broader than those used in federal disability benefits programs, such as those administered by the Social Security Administration (SSA).  Rather than focus exclusively on ability to work, as the SSA regulations do, Congress developed a broad and functional definition of disability.  As used in the FHAA,  

"Handicap" means, with respect to a person . . . 

(1) a physical or mental impairment which substantially limits one or more of such person's major life activities, 

(2) a record of having such an impairment, or 

(3) being regarded as having such an impairment . . . 

42 U.S.C. § 3602.  The U.S. Department of Housing and Urban Development (HUD) regulations concerning this definition provide that the term “physical or mental impairment” includes “[a]ny mental disorder, such as…emotional or mental illness….” 24 C.F.R. § 100.201.  Coverage is not limited to a discrete list of diagnoses, but can include “[a]ny…disorder or condition…” that substantially impairs a “major life activity.”  Id.  HUD further defined the term “major life activities” to include “functions such as working.”   Id.  
Having been diagnosed with a mental disability and awarded SSD and SSI benefits because the disability renders her unable to work, there can be no genuine dispute that Ms. Brooker is disabled.  See, e.g., HUD NOTICE PIH 2010-26 (HA), pp. 13-14, available at http://www.hud.gov/offices/pih/publications/notices/10/pih2010-26.pdf (“To verify that an applicant is a person with a disability, PHA staff can first check to see whether the applicant…receives either Social Security Disability Income (SSDI) or Supplemental Security Income (SSI) income.  Receipt of such disability income is sufficient verification that an individual qualifies as a person with a disability.”).  
B. There is no genuine dispute that Defendants knew of Ms. Brooker’s disability.
Defendants knew or reasonably should have been expected to know of Ms. Brooker’s disability.  There is no genuine dispute about this.  CSMF 4, 11, 16, 24.  Defendants knew she received Social Security Disability and Supplemental Security Income because she is disabled.  See HUD NOTICE PIH 2010-26 (HA), pp. 13-14.  On the day of the incident, Defendants knew that Ms. Brooker was taken to the hospital by the police for a mental health evaluation. CSMF 24.  Defendants even discussed whether to forestall issuing a termination notice because of the likelihood that the incident resulted from her disabilities.  CSMF 27-28.  Shortly after the incident, on more than one occasion, Ms. Brooker’s daughter again notified staff of the disabilities and requested that the Housing Authority permit her to monitor Ms. Brooker’s medication on a daily basis in order to preserve her public housing benefits.  CSMF 32.  
C. There is no genuine dispute that a reasonable accommodation is necessary to afford Ms. Brooker an equal opportunity to participate in a federal housing assistance program administered Defendants.
A reasonable accommodation is necessary to afford Ms. Brooker an equal opportunity to participate in a federal housing assistance program administered Defendants.  There is no genuine dispute about this.  Defendants terminated Ms. Brooker’s participation in the Public Housing program and denied her participation in the Section 8 program due to behavior caused by her disability.  CSMF 21-30, 37-49.  But for a reasonable accommodation, she will be deprived of the opportunity to participate in these programs.  Muhammad v. Court of Common Pleas of Allegheny County, 2012 WL 1681861, *4 (“[Plaintiff] bore the initial burden of demonstrating that his requested accommodations were reasonable, i.e., necessary to permit his meaningful participation….”).
D. There is no genuine dispute that Defendant refused to make a reasonable accommodation.
Defendant refused to make a reasonable accommodation for Ms. Brooker.  There is no genuine dispute about this.  Defendants refused Ms. Brooker’s repeated requests for a reasonable accommodation without explanation, discussion or even response.  CSMF 32-33, 41-56.  “A provider has an obligation to provide prompt responses to reasonable accommodation requests. An undue delay in responding to a reasonable accommodation request may be deemed to be a failure to provide a reasonable accommodation.”  HUD/DOJ Joint Statement, Question 15, p. 11, available at http://www.hud.gov/offices/fheo/library/huddojstatement.pdf.
Defendants likely will argue that they denied Ms. Brooker’s requests because her participation in their programs would constitute a direct threat to the health or safety of other individuals or would result in substantial physical damage to the property of others.  See 42 U.S.C.A. § 3604(f)(9).  This argument must fail, however, because as Congress made clear when enacting § 3604(f)(9): “If a reasonable accommodation could eliminate the risk, entities covered under this Act are required to engage in such accommodation pursuant to Section 6(f)(3) of the Act.”  See H.R. Rep. No. 711, 100TH Cong., 2ND Sess. 1988, 1988 U.S.C.C.A.N. 2173, 2189-2190, citing, inter alia, School Board of Nassau County v. Arline, 107 S.Ct. 1123, 1130-1131 (1987).  
“[F]ederal courts construing the Fair Housing Act have held-and we agree-that this [“direct threat”] exception does not come into play until after the trial court has evaluated the landlord's response to a requested accommodation and has determined, after a factual inquiry, that no reasonable accommodation could ameliorate the situation sufficiently to protect the health, safety, and property of others.”  Douglas v. Kriegsfeld Corp., 884 A.2d at 1125-1126.  See also, e.g., Roe v. Sugar River Mills Associates, 820 F.Supp. 636, 637 (D.N.H. 1993) (even when a tenant's disability-related behavior constitutes a direct threat to others, a landlord must accommodate the disability unless the landlord can show that no reasonable accommodation would effectively minimize the risk posed) and Roe v. Housing Authority, 909 F.Supp. 814, 822 (D.Colo. 1995) (“[B]efore [the tenant with disability] may lawfully be evicted [the landlord] must demonstrate that no reasonable accommodation will eliminate or acceptably minimize any risk [the tenant] poses to other residents.”).  Because of Defendants’ failure to even consider whether a reasonable accommodation could alleviate any perceived threat, it cannot avail itself of a “direct threat” defense.  HUD has interpreted the Act in the same way.  24 CFR §§ 9.131(b) (“‘Direct threat’ means a significant risk to the health or safety of others that cannot be eliminated by a modification of policies, practices, or procedures, or by the provision of auxiliary aids or services.”) and (c) (“In determining whether an individual poses a direct threat to the health or safety of others, the agency must make an individualized assessment, based on reasonable judgment that relies on current medical knowledge or on the best available objective evidence to ascertain: the nature, duration, and severity of the risk; the probability that the potential injury will actually occur; and whether reasonable modifications of policies, practices, or procedures will mitigate the risk.”) (emphasis added).  
E. There is no genuine dispute that the accommodations requested by Ms. Brooker would not impose undue financial and administrative burdens upon Defendants.
The accommodations requested by Ms. Brooker would not impose undue financial and administrative burdens upon Defendants.  There is no genuine dispute about this.  It would cost Defendants neither money nor administrative burden to modify its policies or otherwise provide an accommodation as requested by Ms. Brooker.  There simply is no evidence to the contrary.  As Defendant Johns testified in her deposition, she was fully aware of Ms. Brooker’s request for a reasonable accommodation, but never determined whether granting that request would result in an undue administrative burden to the Housing Authority. CSMF 33.
F. There is no genuine dispute that the accommodations requested by Ms. Brooker would not impose undue hardship on Defendant in the specific circumstances of its operations.
Likewise, the accommodations requested by Ms. Brooker would not impose any special undue hardship on Defendants under the particular circumstances of its operations.  There is no evidence to the contrary and therefore no genuine dispute about this.  CSMF 33.
G. There is no genuine dispute that the accommodations requested by Ms. Brooker would not require a fundamental alteration in the essential nature of the benefit, program or service of the Defendant.
Neither would the accommodations requested by Ms. Brooker require a fundamental alteration in the essential nature of the benefits, programs or services of the Defendant.  There is no genuine dispute about this.  Defendants are in the business of providing affordable housing to low-income renters, and granting an accommodation to Ms. Brooker would not fundamentally alter this essential nature of their activities.  As she admitted in her deposition testimony, Defendant Johns never determined that granting the accommodations she was aware of that were made by or on behalf of Ms. Brooker would result in a fundamental alteration of the nature of services provided by the AHA.  CSMF 33.  
H. Due Process 

There is also no genuine dispute that Defendants did not provide Ms. Brooker with notice of her right to seek a reasonable accommodation to prevent the erroneous termination of her participation in the Public Housing program.  The notice speaks for itself.  CSMF 30.  Ms. Brooker is entitled to judgment as a matter of law that this violated her procedural due process right to meaningful notice and an opportunity to prevent the erroneous deprivation of her property interests.  
Defendants do not dispute (nor could they) that Ms. Brooker was deprived of property interests protected by the Constitution.
  Defendants likely will argue, as they did in their motion to dismiss, that Ms. Brooker is not entitled to judgment as a matter of law because Defendants provided her with notice that met the generalized requirements of the housing program regulations.  However, “[w]hat is necessary under the Due Process Clause is that the procedures be tailored, in light of the decision to be made, to ‘the capacities and circumstances of those who are to be heard,’ to insure that they are given a meaningful opportunity to present their case.”  Mathews v. Eldridge, 424 U.S. 319, 349 (1976), quoting Goldberg v. Kelly, 397 U.S. 254, 268-269 (1970).  “A generally valid notice procedure may fail to satisfy due process because of the circumstances of the defendant….  The State’s obligations under the Fourteenth Amendment are not simply generalized ones; rather, the State owes to each individual that process which, in light of the values of a free society, can be characterized as due.”  Boddie v. Connecticut, 401 U.S. 371, 380 (1971).  “‘The very nature of due process negates any concept of inflexible procedures universally applicable to every imaginable situation.’”  Escalera v. New York City Housing Authority, 425 F.2d 853, 861 (2nd Cir. 1970), quoting Cafeteria & Restaurant Workers Union, Local 473 v. McElroy, 367 U.S. 886, 895 (1961).

In the present case, it is clear that Defendants knew of Ms. Brooker’s disabilities and that her behavior on May 20, 2010 was caused by the disabilities.  CSMF 4, 11, 16, 24.  Defendants knew she received Social Security Disability and Supplemental Security Income because she is disabled.  See HUD NOTICE PIH 2010-26 (HA), pp. 13-14, available at http://www.hud.gov/offices/pih/publications/notices/10/pih2010-26.pdf.  On the day of the incident, Defendants knew that Ms. Brooker was taken to the hospital by the police for a mental health evaluation. CSMF 24.  Defendants even discussed whether to forestall issuing a termination notice because of the likelihood that the incident resulted from her disabilities.  CSMF 27-28.  Shortly after the incident, on more than one occasion, Ms. Brooker’s daughter again notified staff of the disabilities and requested that the Housing Authority permit her to monitor Ms. Brooker’s medication on a daily basis in order to preserve her public housing benefits.  CSMF 32.  

Under these circumstances Defendants were obligated by the due process clause of the Fourteenth Amendment to inform Ms. Brooker her right to seek a reasonable accommodation to preserve her threatened public housing benefits.  This case is analogous Price ex rel. Torres v. Rochester Housing Authority, 2006 WL 2827165 (W.D.N.Y. 2006), in which the U.S. District Court for the Western District of New York granted summary judgment to the plaintiff on her claim that the housing authority violated her due process rights by failing to provide notice of the right to request a reasonable accommodation in the termination letter when defendants knew her to be disabled.  See also Blatch ex rel. Clay v. Hernandez, 360 F.Supp.2d 595, 633 (S.D.N.Y., 2005), in which the Court denied the housing authority’s motion for summary judgment because the “Plaintiffs may be able to demonstrate that, at least where NYCHA has reason to believe that a person may be suffering from a mental disability, NYCHA has an obligation to provide additional notifications…of the right to request accommodations at the time a tenancy-threatening issue arises…”.  Accord Graham v. Watertown City School Dist., 2011 WL 1344149, *12 (N.D.N.Y., 2011) (“Plaintiff claims that defendants violated her due process rights by failing to engage in an interactive process before refusing to provide certain reasonable accommodations mandated by the ADA….  [Plaintiff]’s allegations that defendants failed to respond to her letters or consult with her at all before denying her requested accommodations are sufficient to survive this motion.”) and Pierce v. City of Salem, 2008 WL 4415407, *19-21 (D.Or., 2008).     
Furthermore, HUD program regulations and notices periodically sent to PHAs pertaining to the reasonable accommodation requirements of the ADA, §504 and the FHA require PHAs to notify participants of their right to request a reasonable accommodation.  E.g. 24 CFR § 966.7(a) and (b) (public housing).  It is recommended by HUD that housing providers have a procedure for notifying tenants of the right to request a reasonable accommodation as part of any lease violation notice. See Public Housing Occupancy Guidebook (June 2003) at 275, available at http://www.hud.gov/offices/pih/programs/ph/rhiip/phguidebook.cfm.  See also HUD/DOJ Joint Statement at pp. 10-11, at http://www.hud.gov/offices/fheo/library/huddojstatement.pdf.
Defendants have argued that individual liability for this claim does attach to the individual defendants because they enjoy qualified immunity.  Document 5, p. 7, n.2.  It is clear, however, that under the circumstances of this case and given the authority cited in the preceding paragraphs that Defendants’ obligations under the Due Process Clause were clearly established.  Therefore, Defendants’ argument that the individual Defendants should be shielded by qualified immunity is flatly wrong.  See Saucier v. Katz, 533 U.S. 194, 200-201 (2001), as modified by Pearson v. Callahan, 129 S.Ct. 808, 818-822 (2009) (setting forth qualified immunity standard).    

VI. Punitive Damages

When this Court declined to dismiss Plaintiff’s claims for punitive damages, it instructed that “  .”  Plaintiffs have met this challenge.  As set forth in Plaintiff’s main brief (and above) Ms. Brooker is clearly entitled to punitive damages in this case.  Document 45, pp. 27-28.  Defendants in their responsive brief do not dispute this.  Document 51.  
Punitive damages are expressly authorized by the Fair Housing Act.  42 U.S.C. § 3613(c)(1).  Punitive damages likewise are available against the individual Defendants for their reckless disregard of the clearly established constitutional rights of the Plaintiff.  E.g. Smith v. Wade, 461 U.S. 30, 56 (1983); Carey v. Piphus, 435 U.S. 247, 257 n. 11 (1978); see also Brewer v. Chauvin  938 F.2d 860, 864 (8th Cir. 1991) and cases cited therein.  Whether punitive damages are justified is fact-dependent and an issue for which trial typically is necessary.  E.g. Morton v. District of Columbia Housing Authority, 720 F.Supp.2d 1, 11-12 (D.D.C. 2010); Spelman v. Netzel, 1995 WL 290392, 3-4 (N.D. Ill. 1995).  

Regarding punitive damages against Defendant Altoona Housing Authority, Defendants have argued that the Housing Authority is a municipality and therefore immune from such damages pursuant to the U.S. Supreme Court’s decision in City of Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981).  Document 5, p. 10.  The Plaintiff disagrees.  The Altoona Housing Authority is not a municipality within the meaning of Fact Concerts.  
Whether an entity is a “municipality” under Fact Concerts necessarily is a question of state law.  The Pennsylvania Housing Authorities Law, pursuant to which Defendant AHA was created and exercises its powers and duties, is clear that Public Housing Authorities are not municipalities.  35 P.S. § 1543(m) (defining “municipality” as “[a]ny county, city, borough or township.”); see also 35 P.S. § 1557 (“[B]onds or other obligations of an Authority shall not be a debt of any city, county [or] municipal subdivision….”).  AHA does not receive funding from municipal taxation; as per the Authority’s 2010 audited financial statement and Cheryl Johns’ deposition testimony explaining the statement, the Authority has assets from which to pay any judgment that derive neither from a municipality nor from HUD from which to pay a punitive damages award tax important.  CSMF ¶ 5.  Rather, these assets accumulate annually from investment returns, tenant rents and other unrestricted liquid funds.  Id. 
Under these circumstances, it is clear that Defendant AHA is not immune from punitive damages, as the rationale of Fact Concerts does not apply.  See, for example, the analogous case of Morton v. District of Columbia Housing Authority, 720 F.Supp.2d 1, 11-12 (D.D.C. 2010), in which the D.C. District Court concluded:

As to the defendants’ argument that punitive damages cannot lie against the District of Columbia due to governmental immunity, the plaintiffs are correct that the Housing Authority is not the District of Columbia for the purposes of this lawsuit….  That rationale does not apply to an independent housing authority, especially in the current situation where the District of Columbia has been statutorily exempted for funding the recovery of a damage award against the Housing Authority.  

See also, for example, Barnett v. Housing Authority of City of Atlanta, 707 F.2d 1571, 1581 (11th Cir. 1983):

While we recognize the quasi-municipal nature of the [Housing] Authority, the present record contains no evidence of the source of the funds from which a judgment will be paid. A brief review of Georgia law suggests that AHA may finance its work through a variety of sources, including the issuance of bonds. See, e.g., Ga.Code § 99-1121. At the same time, the Georgia Code specifies that the Housing Authority’s financial obligations shall not become the debt of any political subdivision. See Ga.Code § 99-1122. With this limited knowledge, we cannot make a principled determination whether the rationale of City of Newport confers the same immunity on an entity such as AHA.  

The very same is true of Defendant Altoona Housing Authority.   

VII. Conclusion


For the foregoing reasons, Plaintiff Josephine Brooker respectfully requests that the Court grant her motion for summary judgment.  
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� 	For purposes of Rule 56, a verified complaint is the equivalent of an affidavit.  E.g. Reese v. Sparks, 760 F.2d 64, 67 and n.3 (3d Cir. 1985); Ziegler v. Eby, 77 Fed.Appx. 117, 120 (3d Cir. 2003).


� 	F.R.C.P. 56 was revised in 2010.  The standard previously set forth in subsection (c) is now codified as subsection (a).  The language of this subsection is unchanged, except for “one word—genuine “issue” became genuine “dispute.”  Kiser v. Potter, 2012 WL 1134810, *2, n. 2 (W.D.Pa. 2012).


� 	Regarding the reasonable accommodation requirement of §504, see generally, for example, Alexander v. Choate, 469 U.S. 287, 299-302 (1985), Nathanson v. Medical College of Pennsylvania, 926 F.2d 1368, 1380-1387 (3d Cir. 1991) and Taylor v. Altoona Area School Dist., 737 F.Supp.2d 474, 489 (W.D.Pa. 2010) (Gibson, J.).


� The Federal courts consistently have found that participants of Federal benefits utilized for subsistence, such as the public housing and Section 8 programs, have property interests protected by due process.  E.g. Goldberg v. Kelly, 397 U.S. 254, 261-262 (1970); Caulder v Durham Housing Authority, 433 F.2d 998, 1004 (4th Cir. 1970); Escalera v. N.Y. City Hous. Auth., 425 F.2d 853, 861 (2nd Cir. 1970); Davis v. Mansfield Metro. Hous. Auth., 751 F.2d 180, 184 (6th Cir. 1984); Basco v. Machin, 514 F.3d 1177, 1182 n.7 (11th Cir. 2008).
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