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STATEMENT OF JURISDICTION


Jurisdiction over this matter is conferred upon this Honorable Court by Title 42 Pa.C.S.A. 

§ 742, providing that the Superior Court shall have exclusive appellate jurisdiction of all appeals from final orders of courts of common pleas, regardless of the nature of the controversy or the amount involved, except such classes of appeals as are by any provision of the chapter within the exclusive jurisdiction of the Supreme Court or the Commonwealth Court.
ORDER IN QUESTION

AND NOW, this 4th day of December, 2007, after reviewing the transcript, documentary evidence, and legal memoranda of the parties, the Court finds in favor of Plaintiff and as against Defendant.


Defendant is granted temporary possession of the rental property at 1408 Lafayette Street, Lebanon for 60 days from the date of this Order, so as to provide her an opportunity to locate new housing.  Thereafter, Defendant must vacate the property.  Further, the terms of the parties’ lease remain enforceable during this period. 








By the Court,








/s/Samuel A. Kline, J.







Samuel J. Kline
STATEMENT OF SCOPE AND STANDARD OF REVIEW

This Court’s scope of review of a bench trial verdict is plenary where the issue concerns a question of law.  The trial court’s conclusions of law on appeal originating from a non-jury trial are not binding on an appellate court because it is the appellate court’s duty to determine if the trial court correctly applied the law to the facts of the case.  Wilson v. Transport Ins. Co., 889 A.2d 563, (Pa. Super. Ct. 2005) quoting Amerikohl Mining Co., Inc. v. Peoples Natural Gas Co., 860 A.2d 547, 549-50 (Pa. Super. Ct. 2004).

This Court’s standard for review is to determine whether the findings of the trial court are supported by competent evidence and whether the trial court committed error in any application of the law.  The findings of fact of the trial judge must be given the same weight and effect on appeal as the verdict of a jury.  While this Court must consider the evidence in a light most favorable to the verdict winner, it must reverse the trial court if its findings of fact are not supported by competent evidence in the record or if its findings are premised on an error of law.  Amerikohl Mining Co., Inc. v. Peoples Natural Gas Co., 860 A.2d 547, 549-50 (Pa. Super. Ct. 2004), appeal denied, 876 A.2d 392 (2005); Allegheny County Housing Authority v. Lancing, 908 A.2d 336 (Pa. Super. Ct. 2006).
The trial court's conclusions of law on appeal originating from a non-jury trial "are not binding on an appellate court because it is the appellate court's duty to determine if the trial court correctly applied the law to the facts" of the case.  Triffin v. Dillabough, 716 A.2d 605, 608 (Pa. 1998) (emphasis in original); L.B. Foster Co. v. Charles Caracciolo Steel & Metal Yard, Inc., 777 A.2d 1090 (Pa. Super. Ct. 2001).
STATEMENT OF THE QUESTIONS INVOLVED
I. Did the Trial Court Err as a matter of law by concluding that the Housing Authority has established its right to possession of the rental property? 
Proposed Answer: Yes

A. Did the Trial Court fail to identify which provisions of the lease agreement between the parties were violated by Landeck and what evidence supports such conclusions?
Proposed Answer: Yes

B. Is the Trial Court’s implied finding that the Housing Authority has presented substantial evidence that Landeck has committed a material breach of her lease, supported by the record and by the weight of the evidence?
Proposed Answer: No

C.  Did the Trial Court mischaracterize the evidence by concluding that the May 2006 inspection showed no change in the condition of the home, by ignoring the testimony that Landeck fully complied with the directive given on May 30, 2006 by Housing Authority that she must “relocate all flammable items from your laundry room area immediately”?
Proposed Answer: Yes

II. Did the Trial Court err as a matter of law by concluding that Landeck failed to prove the necessary elements to establish a reasonable accommodation defense to the Housing Authority’s eviction action under the Fair Housing Act?

Proposed Answer:  Yes

A. Did the Trial Court mischaracterize the evidence by concluding that at the landlord-tenant hearing of July 2006, Landeck “first mentioned her depression and asked for a reasonable accommodation, but offered no further proof or information” by ignoring several previous occasions including on May 18, 2006, June 9, 2006 and July 10, 2006 prior to such hearing, as well as subsequently, when Landeck disclosed the nature of her disability to the Housing Authority; provided details and on July 10, 2006 and July 24, 2006, requested a reasonable accommodation?
Proposed Answer:  Yes

B. Did the Trial Court improperly refuse to permit Landeck’s witnesses, Michael Seifert, MPAS and Joseph Abraham, to testify fully as to their knowledge of Landeck’s disability; to admit into evidence correspondence from them to the Housing Authority regarding Landeck’s disability and their willingness to provide assistance to her as part of a reasonable accommodation request; and is the Trial Court’s conclusion that “neither of these witnesses presented credible evidence that Landeck provided the Authority with notice of any impairment to her ability to comply with the lease prior to the Authority’s filing of legal papers”, contrary to the weight of the evidence and does it demonstrate a misunderstanding and misapplication of applicable law?
Proposed Answer:  Yes

C. Is the Trial Court’s conclusion that “. . . the Authority only received a hint of Landeck’s situation after the judgment of the DJ had been handed down, . . . was not nearly as clear as the Douglas letter . . . and did not ask for any sort of accommodation . . . “, supported by the record and the weight of the evidence; and in accordance with applicable law?
Proposed Answer:  No

D. Is the Trial Court’s finding that “the Authority had no knowledge of Landeck’s alleged disability and that Landeck did not request a reasonable accommodation” supported by the record and the weight of the evidence?
Proposed Answer:  No

STATEMENT OF THE CASE

This is a landlord and tenant ejectment action in which the Lebanon County Housing Authority (hereinafter “Housing Authority”) has sought to evict Veronica Landeck, (hereinafter “Landeck”) who resides in an apartment owned by the Housing Authority, with her teenaged grandson, Codi.  The purported reasons for the termination of her tenancy by the Housing Authority as expressed in the notice of proposed termination of lease and notice to quit in April 2006 included creating an unsafe condition by keeping flammable materials too close to the water heater; blocking egress in the front bedroom due to a large quantity of items in the room; poor housekeeping; causing damages – to wit: a broken step and a hole in the second floor closet door; and failure to promptly report such damages. 
Landeck defended the eviction on two grounds.  First, that the Housing Authority, despite their allegations, had failed to establish a material breach of the conditions of the lease which would justify termination of her tenancy.  Second, that she was a person with a disability under the Fair Housing Act; who made her disability know to the Housing Authority and requested a reasonable accommodation in their rules, policies or practices to enable her to remedy the alleged lease violations which were the basis for her eviction; which request was ignored by the Housing Authority, who continued to pursue her eviction in violation of the law.  

Statement of Facts from the Record

Necessary to Determine Points in Controversy

Veronica Landeck has been a tenant in an apartment owned by the Lebanon County Housing Authority at 1408 Lafayette Street, Lebanon, Pennsylvania for over ten (10) years, having moved in with her husband, son, daughter and grandson on January 29, 1997.  Notes of Transcript (“N.T.”) (1-17-07) at 6; N.T. (5-14-07) at 123, 124.  In the spring of 2004, shortly after her husband’s death at home from a lengthy progressively debilitating illness, Landeck was informed by the Housing Authority that her apartment did not pass inspection due to “housekeeping, messiness and general clutter.”  N.T. (5-14-07) at 12, 124.  As a result of her request for an informal hearing to dispute the Housing Authority’s intent to terminate her tenancy due to “housekeeping” issues, Melvyn Kaplan, the Housing Authority’s hearing officer, directed that Housing Authority staff  Kim Rittle and Cindy Rivera meet with Landeck in her home, which they did, at least 4 or 5 times,  to go through the apartment room by room and tell her what things she needed to work on in order to satisfy the Housing Authority regarding the “housekeeping” issues.  N.T. (5-14-07) at 124, 125, 12, 21-22, 35-36.  As a result of these meetings with Housing Authority staff to identify specific problems that needed to be resolved, the Housing Authority concluded that the problems had gotten better and Landeck was not evicted in 2004.  N.T. (5-14-07) at 21, 22.
On April 27, 2006, the Housing Authority issued and served Landeck with a Notice of Proposed Lease Termination and a Notice to Quit (Exhibits 5 and 4) (copies of which are attached hereto at Appendix D and E) alleging violation of Sections 6.E., 6.F., 6.G., 6. I., 6. Q., and 11.A. of the Residential Dwelling Lease (Exhibit 1).  N.T. (1-17-07) at 14-17.  Paragraph 6. E. of the Lease sets forth a general obligation of a tenant to comply with obligations imposed by building and housing codes materially affecting health and safety or related federal regulations governing management.  (Exhibit 1).  The Housing Authority produced no evidence of Landeck’s failure to comply with either a building or housing code requirement or a specific federal regulation.  N.T. (1-17-07) at 37-40.
Paragraph 6.F. of the Lease obligates the Tenant to keep the premises in a “clean and safe condition” and provides that housekeeping practices “shall not contribute to infestation by insects or rodents, or to the deterioration of the premises.”  (Exhibit 1).  The Housing Authority  produced no evidence that Landeck’s housekeeping practices have contributed to infestation by insects or rodents, nor to the deterioration of the premises.  N.T. (1-17-07) at 40; N.T. (5-14-07) at 2, 67.  Neither the Lease nor any rules or regulations offered into evidence, define the meaning of “clean and safe condition” as used in the Residential Dwelling Lease.  (Exhibit 1); N.T. (1-17-07) at 41-43.  At the times complained of by the Housing Authority, Landeck’s residence was not dirty but rather was “cluttered.”  N.T. (5-14-07) at 87-89, 93-94.  On May 30, 2006 the Housing Authority inspected Landeck’s apartment and notified her in writing that she must “relocate all flammable items from your laundry room area immediately” and that an inspector would return the next day (May, 31, 2006) to check on the condition of the water heater area.  (Exhibit 6); N.T. (5-14-07) at 20-21.  Landeck complied with the directive of the May 30, 2006 letter from the Housing Authority and relocated all flammable items from the laundry room area immediately.  N.T. (5-14-07) at 21, 148.
Paragraph 6.G. of the Lease obligates the Tenant to dispose of all “garbage, rubbish and other waste from the premises” in a safe and sanitary manner.  (Exhibit 1).  Although there is ample testimony of significant “clutter” throughout the residence, including, clothing, furniture, toys, magazines, a port-a-crib, a baby’s walker, storage tubs filled with toys for her grandchildren and various items in boxes, including some items for boy scouts that she was turning over from summer camp to another leader, and some boxes containing items she was donating to Jubilee Ministries or to Goodwill, the Housing Authority produced no evidence of “garbage, rubbish or other waste” not properly disposed of by Landeck.  N.T. (1-17-07) at 43; N.T. (5-14-07) at 140-145, 147-149.
Paragraph 6.I. of the Lease obligates the Tenant to refrain from damaging any part of the premises.  (Exhibit 1).  The Housing Authority mistakenly included an allegation in their Notice to Quit and Notice of Proposed Termination of Lease that Landeck was responsible for a broken step and acknowledges that when Landeck advised the Housing Authority that the step was broken when she moved in, the Housing Authority confirmed this to be correct upon reviewing the move-in inspection.  N.T. (1-17-07) at 44-46.  Landeck’s grandson caused damage to a hall closet door, which damage was subsequently repaired by the grandson and a contractor in May, 2006.  (Exhibit 8, page 2); N.T. (1-17-07) at 46, 47.
Paragraph 6.Q. of the Residential Dwelling Lease obligates the Tenant to notify the Housing Authority of the need for repairs to the leased premises, particularly of conditions hazardous to life health or safety of occupants.  (Exhibit 1).  The Notice to Quit, immediately after noting the causing of damages to the unit, such as a broken step and a hole in the second floor closet door, specifically mentions “failure to promptly report the damages to the Housing Authority”.  (Exhibit 4).  The Housing Authority acknowledges that the failure of Landeck to promptly notify the Housing Authority that her grandson punched a hole in the closet door, which was the only damage to the unit, does not constitute a material violation of the lease.  N.T. (1-17-07) at 52.
Paragraph 11.A. of the Lease provides that the Housing Authority shall not terminate the lease other than for serious or repeated violations of material terms of the lease, failure to fulfill tenant obligations under Section 6 or for other good cause, which the Housing Authority cites as a basis for eviction due to repeated housekeeping problems.  N.T. (1-17-07) at 52, 53; (Exhibit 1).
In the spring of 2006, prior to receiving the Housing Authority’s Notice of Proposed Lease Termination, Landeck was having a number of problems which relate to her ability to keep her apartment uncluttered such that the appearance of her apartment was cause for her failing inspection by the Housing Authority in April 2006.  After her husband died, Landeck began having more problems with her grandson, Codi, who had been very angry and had acted out inappropriately both at school and at home.  Codi, who was in the 8th grade at the time of the May 18, 2006 informal hearing, hit another child at school and was charged with felony assault, later reduced to aggravated assault and was put on probation, for which Landeck had to pay $25.00 per month for the cost of the probation officer.  Due to her working hours, Codi was left at home unsupervised.  Codi violated his probation and was placed on house arrest, for which Landeck had to pay the cost of the ankle bracelet and drug testing.  When Codi failed a drug test he was put back on house arrest from November 2005 until February 27, 2006.  (Exhibit 8, page 2).  Landeck indicated at the informal hearing on May 18, 2006, that Codi had caused the hole in the closet door, which was one of the reasons listed for the proposed termination of her lease, and that his probation officer is making him help to repair it, which was to be done the next weekend.  Landeck reported at the May 18, 2006 informal hearing that while Codi was doing pretty well, he was still somewhat difficult.  (Exhibit 8, page 2).  Indeed, in June of 2006, Landeck had gone to Children and Youth because she was having problems and needed help with Codi.  N.T. (5-14-07) at 157.  Also in the spring of 2006, Joseph Abraham, a Family Based Therapist with the Youth Advocate Program became involved with Landeck and her grandson, Codi.  N.T. (5-14-07) at 85.
Besides the problems with Codi around the time leading up to and after the 2006 inspection of her apartment, Landeck was working two jobs to earn money to pay for her vehicle and the needed repairs, the expenses attributable to Codi’s delinquent behavior, her rent and other necessary expenses.  (Exhibit 8, page 2).  Landeck had two other grandsons staying with her until January 2006 because her son, their father, was stationed in Iraq and he turned over custody of them to her when he left for Iraq.  As a result, Landeck got up every day at 7 AM and walked her two grandsons to daycare near the Washington Arms office, then walked to Northwest Elementary School where she worked as a cafeteria worker, then walked to the bus station in Lebanon where she took a bus to Hershey to work at another school cafeteria there and then walked to Leed’s Corner in Campbelltown when she finished working, where her daughter picked her up and took her to pick up the grandchildren at daycare and she returned home at 6 PM.  (Exhibit 8, page 2).  Landeck was finally able to go to Court to get her two grandson’s mother to take majority custody and at the time of the May 18, 2006 informal hearing, she only had her two grandsons from 8 PM on Fridays until 4 PM on Sundays.  (Exhibit 8, page 2).  In addition to these two grandchildren, there are two other young grandchildren who visited with her regularly and whom Landeck cares for.  N.T. (5-14-07) at 88; (Exhibit 7).
In April 2006, in preparation for an inspection of her apartment, Landeck reached her breaking point:  

“I had gone from room to room and tried to work out what they would see.  

I found the mess in the room that the boys had been occupying, that the 

dresser needed to be straightened up a little more.  And maybe I could do

some more in the closet to provide storage.  And I made attempts – I 

proceeded to work on it, and I got very frustrated.  My daughter had called

me.  And when I didn’t answer, she came over, and she discovered me in 

the middle of the pile of clothing that I had thrown, and they were on the 

floor, on the dresser.  The closet was open.  And when she came in I was 

sitting there crying.  She took me to the Crisis at Good Samaritan, they said 

that I needed to be seen by someone at Philhaven.  In which they had taken 

me up to Philhaven, and I talked to a counselor, and I found out that the 

medication I was on was not strong enough, and that there is no shame in 

being frustrated and depressed.  I felt there was.  And I told them that I had 

to get home because I had to clean, I had the inspection.  They suggested that 

I stay with them for the 72 hours of observation, to see if there was more to 

do with the medication and the counseling.  After 48 hours they said I could 

go home.”  N.T. (5-14-07) at 126, 127.

Soon thereafter, in April 2006, the Housing Authority performed an inspection in Landeck’s apartment when she was not present, which resulted in the issuance of the April 27, 2006 Notice of Proposed Lease Termination and Notice to Quit.  N.T. (5-14-07) at 51- 58, 61-67; N.T. (1-17-07) at 13, 14.  Landeck requested an informal hearing and such was held on May 18, 2006 before Melvyn Kaplan, the Housing Authority hearing officer, who recommended that due to Landeck’s “extenuating circumstances” that the Cindy Rivera go to Landeck’s unit within the next few days to let her know what she must remove to make the unit acceptable.  N.T. (1-17-07) at 17, 18; (Exhibit 8, page 3).  Mr. Kaplan further recommended that after the meeting with Ms. Rittle and Ms. Rivera there was to be an inspection on May 28, 2006 and if the unit was found to be satisfactory, the Housing Authority would continue inspections every two weeks for a while to make sure it remains in an acceptable condition.  (Exhibit 8, page 3).
Following the May 18, 2006 informal hearing, a meeting was scheduled for Ms. Rittle and Ms. Rivera to come to Landeck’s apartment on May 22, 2006 at 2:15 PM, but that meeting did not take place because Housing Authority staff member Kim Rittle was sick.  (Exhibit 8, page 3); N.T. (5-14-07) at 138.  Housing Authority staff proposed that the meeting be rescheduled for May 23rd or 24th at 2:15 PM, but Landeck was unable to do so on those dates due to previously scheduled plans for a memorial mass commemorating her husband’s death on May 23, 2004, for which her husband’s family was coming to town from Connecticut and Massachusetts and would not be leaving until late in the afternoon on May 24th.  N.T. (5-14-07) at 138, 139.  Landeck advised Housing Authority staff person Cindy Rivera that she would be available to meet on May 25, 2006 after 2:30 PM because her supervisor at work was upset that she was getting out of work early, but this was unacceptable to the Housing Authority.  N.T. (5-14-07) at 139, 140.  Landeck was not uncooperative in rescheduling the May 22nd meeting.  Instead of postponing such inspection, in order to arrange a mutually convenient time to meet with Landeck in her apartment to show her what items needed to be addressed in order to pass inspection as Mr. Kaplan had directed, the Housing Authority staff conducted the final inspection on May 30, 2006, without having met with Ms. Landeck and while she was at work.  N.T. (5-14-07) at 44, 45, 139, 140.  The May 30, 2006 inspection resulted in a finding that Landeck’s unit was in an unsatisfactory condition and she was notified by letter dated May 30, 2006 from the Housing Authority Executive Director that a Landlord/Tenant Complaint would be filed against her.  (Exhibit 8).
Landeck, from May 2003 through at least September 2006, suffered from depression, which was severe at times, and received medical treatment, including prescribed medication and therapy for such problem.  N.T. (5-14-07) at 84, 100, 126-128, 133-136; (Exhibit 8, page 2); (Exhibit 7); (Exhibit 13, paragraph 2); (Exhibit 14).  Landeck’s depression substantially limited a major life activity- her ability to perform manual tasks such as general housekeeping activities at times.  N.T. (5-14-07) at 126-128, 133-136; (Exhibit 13, paragraph 2): (Exhibit 14).  Landeck shared details of her personal situation with Housing Authority staff member Cindy Rivera from the spring of 2004 which led Ms. Rivera to believe that Ms. Landeck was depressed.  N.T. (5-14-07) at 39, 42, 136.  On May 18, 2006, Landeck disclosed the details of an incident related to her preparation for an inspection of her apartment by the Housing Authority, to Housing Authority staff members Susan Galbraith and Cynthia Rivera and hearing officer Melvyn Kaplan, which incident resulted in her admission to Philhaven hospital, her being put on anti-depressant medication and involvement in counseling sessions.  (Exhibit 8); N.T. (5-14-07) at 133-135.
On June 9, 2006, in response to the Housing Authority’s May 30, 2006 letter confirming their intent to proceed to evict her, Landeck wrote a letter to the Housing Authority which among other things informed that “I am progressing regarding the post traumatic depression . . .” (Exhibit 7 – a copy of which is attached at Appendix F).  On July 10, 2006, prior to the hearing held before Magisterial District Judge John Arnold on the Landlord and Tenant Complaint filed against Landeck by the Housing Authority, counsel for Landeck hand delivered a letter dated July 10, 2007, informing the Housing Authority that Landeck suffers from depression; requesting a reasonable accommodation pursuant to the Fair Housing Act and in particular asked that the pending eviction action be withdrawn as Landeck had a support system in place with help from a Family Based Therapist, Dr. Joseph Abraham; and requesting a discussion regarding the specific housekeeping improvements needed.  (Exhibit 13 – a copy of which is attached at Appendix G); N.T. (5-14-07) at 108.  (Such letter had attached thereto, a July 7, 2006 letter from Dr. Joseph Abraham, Family Based Therapist with the Lebanon County Youth Advocate Program, which confirmed that his family based therapy team was “working with Landeck concerning her “continuous depressive episodes” and that they “assist  Landeck in coping with periodical difficulties of handling general housework.”, marked for identification as Exhibit 10 but its admission into evidence by the Trial Court was denied),  N.T. (5-14-07) at 107-109, 119.
On July 24, 2006, Landeck’s counsel wrote a letter to the Housing Authority’s counsel providing additional verification of Landeck’s disability.  (Exhibit 14); N.T. (5-14-07) at 109, 121.  Such letter had attached thereto, a July 13, 2007 letter from Michael Seifert, MPAS of ELCO Family Health Center confirming that Landeck has been a patient since May 15, 2003; that she suffers from depression which has been severe at times; that she has experienced periods of decompensation that may have inhibited her ability to properly perform general activities of daily living including housekeeping duties; that she has been prescribed Lexipro for the depression and that the dosage has been increased within the last month.  (Marked for identification as Exhibit 9 but its admission into evidence by the Trial Court was denied), N.T. (5-14-07) at 80-82, 119; a copy of which is attached at Appendix H).
Landeck, through her counsel, requested the Housing Authority to make a reasonable accommodation.  N.T. (5-14-07) at 107-109; (Exhibit 13).  At no time did the Housing Authority request that Landeck provide any more information or additional verification of her disability.  N.T. (5-14-07) at 135, 136.  The Housing Authority never responded to Landeck’s request for a 

reasonable accommodation and refused to withdraw or continue the eviction action filed against her.  (Exhibit 11); Housing Authority’s Answer to New Matter, paragraph 18.
SUMMARY OF ARGUMENT

In their action to evict Ms. Landeck from her public housing unit, primarily due to “housekeeping” issues related to a cluttered apartment, the Housing Authority is required to establish through competent evidence that she committed a material breach of the conditions of her lease in order to terminate her tenancy.  Since lease forfeitures are disfavored in law and equity, the Trial Court should have and this Court may, given its plenary scope of review, scrutinize the seriousness of each alleged violation of a lease term and consider factors mitigating against a forfeiture, such as whether the breach is minor or whether it has been cured or whether the breach has even been established.  The Trial Court’s conclusion that the Housing Authority has established its right to possession is not supported by the record and is contrary to the weight of the evidence.

Pursuant to the Fair Housing Act, which is applicable to the Housing Authority, where a tenant such as Ms. Landeck demonstrates that she suffers from a “handicap” or “disability”; that her landlord knew or should have known of the disability; that an accommodation of the disability may be necessary to afford the tenant an equal opportunity to use and enjoy her apartment; that the tenant requested a reasonable accommodation; and that the landlord refused to grant a reasonable accommodation, the landlord’s continued pursuit of a pending action for possession is a discriminatory act under the Fair Housing Act and such termination of tenancy by the Trial Court is invalid as a matter of law.  There is substantial evidence in the record to clearly establish that Ms. Landeck has met all the above requirements and that the Trial Court has failed to correctly apply the law to the facts of the case.
ARGUMENT

I. THE TRIAL COURT ERRED AS A MATTER OF LAW BY CONCLUDING THAT THE HOUSING AUTHORITY HAS ESTABLISHED ITS RIGHT TO POSSESSION OF THE RENTAL PROPERTY.
A. The Court failed to identify which provisions of the lease agreement between the parties were violated by the Defendant and what evidence supports such conclusions.

B. The Court’s implied finding that the Plaintiff has presented substantial evidence that the Defendant has committed a material breach of her lease is not supported by the record and is contrary to the weight of the evidence. 

C.  The Court mischaracterized the evidence by concluding that the May 2006 inspection showed no change in the condition of the home by ignoring the testimony that the Defendant fully complied with the directive given on May 30, 2006 by Plaintiff that she must “relocate all flammable items from your laundry room area immediately.”
Forfeitures are odious to courts of law and equity.  Courts disfavor the finding of a forfeiture and favor restrictive interpretations of forfeiture clauses.  Elizabethtown Lodge No. 596 v. Ellis, 137 A.2d 286 (Pa. 1958); Brown v. Brown, 64 A.2d 506 (Pa. Super. Ct. 1949); Liazis v. Kosta, Inc., 618 A.2d 450, 455 (Pa. Super. Ct. 1992), appeal denied 637 A.2d 290 (1993); Atlantic LB, Inc. v. Zdravko, 905 A.2d 552 (Pa. Super. Ct. 2006).  Forfeitures are not favored in the law and must be strictly construed.  In Re Estate of Costick, 526 A.2d 746, 748 (Pa. 1987);  Accord, Kalina v. Eckert, 497 A.2d 1384 (Pa. Super. Ct. 1985).
According to this Court in First Mortgage Co. of Pennsylvania v. Carter, 452 A.2d 835, 837 (Pa. Super. Ct. 1982), the doctrine of substantial performance has been created as an instrument of justice intended to avoid forfeiture because of technical, inadvertent or unimportant omissions.  Id.
Wherever possible, courts will construe promises in leases to be covenants, and not conditions.  Breach of a covenant will not result in a forfeiture of the lease, but may entitle the landlord to some measure of compensatory damages.  William v. Notopolis, 103 A. 290 (Pa. 1918); Stern’s Trickett on the Law of Landlord and Tenant in Pennsylvania, Section 359 (Rev’d 1973 Ed.).  Ambiguities as to whether a promise in a lease creates a condition or covenant will be resolved in favor of the finding of a covenant.  Howell v. Sewicklev Twp., 43 A.2d 121 (Pa. 1945).
Form leases generally seek to circumvent all common law requirements that lease conditions giving rise to forfeitures be clear and express.  Given the extent to which form lease clauses deviate from established common law principles to the detriment of the tenant, their enforcement must be scrutinized closely to determine if they constitute a contract of adhesion.  Minor lease infractions should never constitute a breach of a lease condition giving rise to the extreme remedy of forfeiture.  At most, trivial breaches should amount to a breach of a covenant for which the landlord’s remedy is monetary compensation in a nominal amount.
The instant Residential Dwelling Lease (Exhibit 1) is a 13 page pre-printed form lease which was offered to the Tenant on a take it or leave it basis and is clearly a contract of adhesion.  The reference in Paragraph 11.A. of such lease characterizing the failure to fulfill the tenant obligations set forth in Section 6 as a serious violation of material terms of the lease which warrants termination, without regard to whether the infraction is relatively minor, is reason for this Court to look to the case law cited above and apply general principles of equity in evaluating such allegations that minor violations are conditions rather than covenants.  For example, Paragraph 6.Q. of the Residential Dwelling Lease obligates the Tenant to notify the Housing Authority of the need for repairs to the leased premises, particularly of conditions hazardous to life health or safety of occupants.  (Exhibit 1).  Landeck did not promptly notify the Housing Authority that her grandson punched a hole in the closet door.  While the Housing Authority acknowledges that this violation itself probably would not be a material violation of the lease rising to the level of eviction, N.T. (1-17-07) at 52, the Trial Court should have and this Court may, given its plenary scope of review, scrutinize the seriousness of each alleged violation of lease conditions and consider factors mitigating against a forfeiture, such as whether the breach is minor or whether it has been cured, and otherwise apply equitable principles in making such determinations.
As is set forth in the Statement of the Case section of this brief above, the alleged breaches of Sections 6.E., 6.F., 6.G., 6. I., 6. Q., and 11.A.of the Residential Dwelling Lease (Exhibit 1) were all either relatively minor or promptly cured by Landeck, if there was even evidence presented by the Housing Authority of a specific violation of the lease terms.
For example, Paragraph 6.I. of the Lease obligates the Tenant to refrain from damaging any part of the premises.  Landeck’s grandson caused damage to a hall closet door, which damage was subsequently repaired by the grandson and a contractor in May, 2006, curing the alleged breach.  With regard to such damage to the closet door, the Housing Authority’s remedy (had Landeck’s grandson not repaired it) would have been reimbursement for the cost of repairs and not eviction.  See HUD Handbook 4350.3 REV-1, app. 4-A, Paragraph 11 (issued June 12, 2003, dated 5/03) (model family lease provision wherein tenant agrees to pay for cost of repairs when damage is caused by carelessness, misuse or neglect by tenant, family or visitors).  See also Moore v. Housing Authority of New Haven, 1993 Conn. Super. LEXIS 3235 (Conn. Super. Ct. Nov. 22, 1993), (providing that for tenant caused damages, under federal law, PHA must repair and bill tenant, notwithstanding state law creating exception to landlord duty for tenant-caused damages.)
With regard to Paragraph 6.F. of the Lease, which obligates the Tenant to keep the premises in a “clean and safe condition” and provides that housekeeping practices “shall not contribute to infestation by insects or rodents, nor to the deterioration of the premises” the Housing Authority has produced no evidence that Landeck’s housekeeping practices have contributed to infestation by insects or rodents, nor to the deterioration of the premises.  Neither the Lease nor any rules or regulations offered into evidence, define the meaning of “clean and safe condition.”  The Housing Authority’s staff’s personal housekeeping standards should not be used to judge the adequacy of a particular tenant’s housekeeping practices.  Instead, the landlord must show serious deficiencies in housekeeping which would render the apartment unsafe or unsanitary or would somehow interfere with the neighbor’s covenant of quiet enjoyment.  See Cunningham v. Superior Court, 67 Cal. App. 4th 743 (Cal. Ct. App. 1998) (condominium association could not evict for bad housekeeping); Cordrey v. Town of Holyoke Housing Authority, No. 80-C-881, 1980 U.S. Dist. LEXIS 17835 (D. Colo. Dec. 3, 1980); Paradise Mangement Inc. v. Johnson, No. 85D-10201 (Ga. State Ct. DeKalb County, June 25, 1986) (tenant’s housekeeping can justify eviction only if it poses health and safety threat to others).
Although there is no Housing Authority lease provision specifically related to the amount of personal belongings an occupant may possess in their apartment or related specifically to a cluttered appearance, this was a significant concern of the Housing Authority relative to Landeck’s unit.  The testimony of each of the Housing Authority’s witnesses who were inside Landeck’s unit in 2006 is clear that they considered the apartment overcrowded with stuff.  N.T. (5-14-07) at 12-16, 34-36, 52-58.  In addition, Housing Authority witnesses Kim Rittle and Javier Torres offered their opinions that they considered Landeck’s apartment a fire hazard, since if a fire started in her unit it “could spread quickly with all the stuff she had in there.”  N.T. (5-14-07) at 58, 13.  While the Housing Authority staff is entitled to their opinions, there is no competent evidence that Landeck failed to comply with obligations imposed by any building and housing codes materially affecting health and safety or related federal regulations governing management, as required by Paragraph 6.E. of the Lease.  Further, Housing Authority Inspector Javier Torres acknowledged that with regard to the clothing next to the hot water heater that he observed during his inspection in April 2006, which was subsequently removed the next day by Landeck, N.T. (5-14-07) at 21, he was unaware of what the regulation provides regarding how far away from the water heater items which are combustible must be kept, N.T. (5-14-07) at 62; with regard to the dishes and other items on top of the stove, this was not a fire hazard as long as the items are removed when the stove is turned on, since the pilot is electronic rather than a flame, N.T. (5-14-07) at 63; he did not observe any evidence of mice, rodents, roaches or other type of pests nor any extension cords hanging across an egress or a walkway, that someone might trip over if they were trying to escape a fire.  N.T. (5-14-07) at 67.
Housing Authority witness Javier Torres testified that at the time of his inspection of Landeck’s apartment in April 2006, he and the other inspector couldn’t really get into the bedrooms to look around very good because the entrance to the room was cluttered with stuff and they just peeked in the door to get a look.  N.T. (5-14-07) at 55.  Housing Authority witness Kim Rittle testified that while the inspection report from April 19, 2006 (Exhibit 3) indicated that the front bedroom was blocked by debris, at the time of her inspection of Landeck’s apartment in May 2006, she was able to walk into the bedroom and although it was full, she does not remember the window being blocked,  N.T. (5-14-07) at 17,18,  thus curing any alleged breach.

II. THE TRIAL COURT ERRED AS A MATTER OF LAW BY CONCLUDING THAT LANDECK FAILED TO PROVE THE NECESSARY ELEMENTS TO ESTABLISH A REASONABLE ACCOMODATION DEFENSE TO THE HOUSING AUTHORITY’S EVICTION ACTION UNDER THE FAIR HOUSING ACT.

A. The Court mischaracterized the evidence by concluding that at the landlord-tenant hearing of July 2006, the Defendant “first mentioned her depression and asked for a reasonable accommodation, but offered no further proof or information” by ignoring several previous occasions including on May 18, 2006, June 9, 2006 and July 10, 2006 prior to such hearing, as well as subsequently, when Landeck disclosed the nature of her disability to the Housing Authority; provided details and on July 10, 2006 and July 24, 2006, requested a reasonable accommodation.

B. The Court improperly refused to permit Landeck’s witnesses, Michael Seifert, MPAS and Joseph Abraham, to testify fully as to their knowledge of  Landeck’s disability; to admit into evidence correspondence from them to the Housing Authority regarding Landeck’s disability and their willingness to provide assistance to her as part of a reasonable accommodation request; and the Trial Court’s conclusion that “neither of these witnesses presented credible evidence that Landeck provided the Authority with notice of any impairment to her ability to comply with the lease prior to the Authority’s filing of legal papers” is contrary to the weight of the evidence and demonstrates a misunderstanding and misapplication of applicable law.

C. The Court’s conclusion that “. . . the Authority only received a hint of Landeck’s situation after the judgment of the DJ had been handed down, . . . was not nearly as clear as the Douglas letter . . . and did not ask for any sort of accommodation . . . “ is not supported by the record; is contrary to the weight of the evidence; and demonstrates a misunderstanding and misapplication of applicable law.

D. The Court’s finding that “the Authority had no knowledge of Landeck’s alleged disability and that Landeck did not request a reasonable accommodation” is not supported by the record and is contrary to the weight of the evidence.

In 1988, Congress passed and President Reagan signed the Fair Housing Amendments Act (FHAA), making it illegal to discriminate in housing on the basis of mental or physical disability.  The Fair Housing Act, codified at 42 U.S.C. §§ 3601-3619, requires a landlord such as the Housing Authority, to make a reasonable accommodation in their rules, policies or practices to enable a tenant with a disability an equal opportunity to use and enjoy a dwelling.  The Housing Authority is subject to the provisions of the Fair Housing Act, which imposes a high standard on the landlord both to respond to a request and to identify any suitable reasonable accommodation.  Douglas v. Kriegsfeld Corp., 884 A.2d 1109, 1122 (D.C. 2005).
The court in Douglas set forth the requirements to establish a reasonable accommodation defense to an eviction under the Fair Housing Act.  The tenant must demonstrate that (1) she suffered from a “handicap” (or “disability”), (2) the landlord knew or should have known of the disability, (3) an accommodation of the disability may be necessary to afford the tenant an equal opportunity to use and enjoy her apartment, (4) the tenant requested a reasonable accommodation, and (5) the landlord refused to grant a reasonable accommodation.  Douglas, 884 A.2d at 1122 (emphasis added).
(1) 
Landeck suffered from a “handicap” (or “disability”).
According to 42 U.S.C. § 3602(h), "Handicap" means, with respect to a person--
   (1) a physical or mental impairment which substantially limits one or more of
        such person's major life activities,
   (2) a record of having such an impairment, or
   (3) being regarded as having such an impairment
Expert testimony to establish a tenant’s “mental impairment” under the Fair Housing Act- and especially the further requirement that experts opine with a “specific diagnosis” sets the bar too high.  Persuasive case law firmly establishes that lay persons – while not competent to offer specific diagnoses – can render opinions as to a person’s mental condition based on their own personal observations.  Douglas, 884 A.2d 1109; Connecticut Mutual Life Ins. Co. v. Lathrop, 111 U.S. 612, (U.S. 1884); Dodrill v. Shalala, 12 F.2d 915, 919 (9th Cir. 1993).  No specific diagnosis is required for a finding of mental impairment under the Fair Housing Act.  Douglas at 1131.
The U.S. Department of Justice and the U.S. Department of Housing and Urban Development —the two agencies empowered by Congress to enforce the FHAA—issued a Joint Statement on May 17, 2004 entitled Reasonable Accommodations Under the Fair Housing Act.  Available at http://www.usdoj.gov/crt/housing/joint_statement_ra_5-17-04.pdf (a copy of which is attached at Appendix I).  That document provides guidance regarding the rights and obligations of persons with disabilities and housing providers under the Act relating to reasonable accommodations, and is entitled to deference in view of those agencies’ expertise in the administration of the Fair Housing Act.
Page 13 and 14 of such Joint Statement provides:

“A doctor or other medical professional, a peer support group, a non-medical service agency, or a reliable third party who is in a position to know about the individual’s disability may also provide verification of a disability.”  
Despite objections to the testimony of Michael Seifert, MPAS with ELCO Family Practice, which were sustained in error, Mr. Seifert did testify that Landeck had been seen approximately 18 times by various providers, including a medical doctor, at ELCO Family Practice, and her depression was addressed during almost all of those visits.  N.T. (5-14-07) at 84.  Mr. Seifert’s proffered testimony relative to his treatment of Landeck and his opinion as to her mental condition based on his personal observations should not have been excluded, nor should his letter dated July 13, 2006, which was objected to on the basis that it contained opinion evidence from a person who was not qualified as an expert.  Exhibit 9, attached hereto at Appendix H, should have been admitted and it’s contents considered by this Court.

Despite objections to the testimony of Joseph Abraham of the Youth Advocate Program, which were sustained in error, Mr. Abraham did testify that he thought that Landeck’s mental state was depressed from time to time.  N.T. (5-14-07) at 100.  Mr. Abraham’s letter dated July 7, 2006,  was improperly excluded as the basis for the objection, which was sustained, was that it contained medical conclusions and opinions which the witness was not qualified to make.  N.T. (5-14-07) at 89.
(2) The Housing Authority knew or should have known of the disability
Landeck shared details of her personal situation with Housing Authority staff member
Cindy Rivera from the spring of 2004 which led Ms. Rivera to believe that Landeck was depressed.  N.T. (5-14-07) at 39, 42, 136.  On May 18, 2006, Landeck disclosed the details of an incident related to her preparation for an inspection of her apartment by the Housing Authority, to Housing Authority staff members Susan Galbraith and Cynthia Rivera and hearing officer Melvyn Kaplan, which incident resulted in her admission to Philhaven hospital, her being put on anti-depressant medication and involvement in counseling sessions.  (Exhibit 8); N.T. (5-14-07) at 133-135.  On June 9, 2006, in response to the Housing Authority’s May 30, 2006 letter confirming their intent to proceed to evict her, Landeck wrote a letter to the Housing Authority which among other things informed that “I am progressing regarding the post traumatic depression . . .” (Exhibit 7).  On July 10, 2006, prior to the hearing held before Magisterial District Judge John Arnold on the Landlord and Tenant Complaint filed against Landeck by the Housing Authority, counsel for Landeck hand delivered a letter dated July 10, 2007, informing the Housing Authority that Landeck suffers from depression.  Such letter had attached thereto, a July 7, 2006 letter from Dr. Joseph Abraham, Family Based Therapist with the Lebanon County Youth Advocate Program which confirmed that his family based therapy team is working with Landeck concerning her “continuous depressive episodes”.  (Exhibit 13), N.T. (5-14-07) at 107-109.  On July 24, 2006, Landeck’s counsel wrote a letter to the Housing Authority’s counsel providing additional verification of Landeck’s disability; in particular, such letter had attached thereto, a July 13, 2007 letter from Michael Seifert, MPAS of ELCO Family Health Center

confirming  that Landeck has been a patient since May 15, 2003; that she suffers from depression which has been severe at times; that she has experienced periods of decompensation that may have inhibited her ability to properly perform general activities of daily living including housekeeping duties; that she has been prescribed Lexipro for the depression and that the

dosage has been increased within the last month.  (Exhibit 14 and attached letter from Michael Seifert, MPAS; N.T. (5-14-07) at 109; Exhibit 9 attached at Appendix H)
(3) An accommodation of Landeck’s disability may be necessary to afford

      her an equal opportunity to use and enjoy her apartment. 

Implicit in the third requirement (need for accommodation) is a showing that the disability has caused the need for accommodation and that the accommodation requested would eliminate the problem.  Here the evidence shows that Landeck’s mental disability (depression) was a contributing cause of the cluttered apartment which failed inspection, and that some kind of accommodation of her disability would have to be made for her to continue not only her use and enjoyment of the apartment, but also to continue her tenancy in a manner that meets the Housing Authority’s housekeeping requirements.  Landeck had proffered that she had a support system in place and that if the Housing Authority would stay the eviction proceeding, and meet with her in her home, as they did in 2004, to go through the apartment room by room and tell her what things she needed to work on in order to satisfy the Housing Authority regarding the “housekeeping” issues, with the help of her support system, she would be able to do so and thus be able to continue to use and enjoy her apartment.  

(4) Landeck requested a reasonable accommodation.

On July 10, 2006, prior to the hearing held before Magisterial District Judge John Arnold on the Landlord and Tenant Complaint filed against Landeck by the Housing Authority, counsel for Landeck hand delivered a letter dated July 10, 2007, informing the Housing Authority that Landeck suffers from depression; requesting a reasonable accommodation pursuant to the Fair Housing Act and in particular asked that the pending eviction action be withdrawn as Landeck has a support system in place with help from a Family Based Therapist, Dr. Joseph Abraham; and requesting a discussion regarding the specific housekeeping improvements needed.  Such letter had attached thereto, a July 7, 2006 letter from Dr. Joseph Abraham, Family Based Therapist with the Lebanon County Youth Advocate Program which confirmed that his family based therapy team is working with Landeck concerning her “continuous depressive episodes” and that they “assist Landeck in coping with periodical difficulties of handling general housework.”  (Exhibit 13 and attached letter from Dr. Joseph Abraham); N.T. (5-14-07) at 107-109.

Once a tenant requests a reasonable accommodation, the landlord is obliged under the Fair Housing Act to respond promptly and “open a dialogue” with the tenant to elicit more information as needed.  Jankowski Lee & Assoc. v. Cisneros, 91 F.3d 891 (7th Cir. 1996). Reasonable accommodation, moreover, is meant to be an informal, flexible, and interactive process, without fixed procedures or deadlines.  Id.   In Jankowski, the court held that once the tenant made an accommodation request, the landlord, who alleged it did not have enough information about the disability-related need, had an obligation and the burden of inquiring further as part of the interactive process.  Id.  The failures of the landlords to follow the HUD regulations regarding reasonable accommodation in both Douglas and Jankowski required those courts to find against the landlords.
Under the Americans with Disabilities Act, codified at 42 U.S.C. §§ 12101-12213, the Supreme Court has adopted a formulation for both the burden of proof and the merits under “reasonable accommodation” analysis applicable to the Fair Housing Act .  U.S. Airways v. Barnett, 535 U.S. 391 (U.S. 2002).  The requesting party “need only show that an accommodation seems reasonable on its face, i.e. ordinarily or in the run of cases” after which the burden shifts to the other party “to demonstrate that the accommodation would cause undue hardship in the particular circumstances.”  Id. at 401-402.  In the instant case, Landeck’s request for a stay of the eviction coupled with her proffer that she has a support system in place and that if the Housing Authority would meet with her in her home, to go through the apartment room by room and tell her what things she needed to work on in order to satisfy the Housing Authority regarding the “housekeeping” issues, with the help of her support system, she would be able to do so, seems reasonable on its face.  In addition, a family member, friend, health professional or other representative may request a reasonable accommodation on behalf of an individual with a disability.  Taylor v. Phoenixville School District, 184 F.3d 296, 313 (3rd Cir. 1999).  Accord; Joint Statement at page 10.

(5) The Housing Authority refused to grant a reasonable accommodation.

The Housing Authority never responded to Landeck’s request for a reasonable accommodation and refused to withdraw or continue the eviction action filed against her.  (Exhibit 11, Housing Authority’s Answer to New Matter, paragraph 18).  The Housing Authority denies that Landeck is under a disability.  “A provider has an obligation to provide prompt responses to reasonable accommodation requests.  An undue delay in responding to a reasonable accommodation request may be deemed to be a failure to provide a reasonable accommodation.” Joint Statement, at 11.
Of equal applicability to housing discrimination, but in the employment context, the Third Circuit in Taylor, 184 F.2d at 319, held that “an employer, having received adequate notice of an employee’s disability and desire for accommodations, can not fail to engage the employee in the interactive process of finding accommodations. . . .”  Until a landlord makes a good faith, reasonable effort at accommodation, upon request, after learning of a tenant’s mental impairment, the landlord’s continued pursuit of a pending action for possession is a discriminatory act under the Fair Housing Act.  Douglas, 884 A.2d 1109.
The Lebanon County Housing Authority, like the public housing landlords in Douglas and Jankowski, is specifically charged by federal law, the implementing regulations of HUD, and its own policies not merely to observe federal law with respect to persons with disabilities but to affirmatively advance equal housing opportunity.  See U.S. v. California Mobile Home Park Management Co., 29 F.3d 1413, 1416 (9th Cir. 1994).  The HUD regulations specifically require:

For all aspects of the lease and grievance procedures, a handicapped 
person shall be provided reasonable accommodation to the extent 
necessary to provide the handicapped person with an opportunity to 
use and occupy the dwelling unit equal to a non-handicapped person.  
24 C.F.R. 966.7(a) [emphasis added].  
Furthermore, the same regulation requires the Housing Authority to permit Landeck, at any time during her tenancy, a reasonable accommodation that will enable her to meet the requirements of the lease.  24 C.F.R. § 966.7(b).
There is no factual dispute that the Housing Authority received the hand delivered letter from Landeck’s counsel dated July 10, 2006, requesting a reasonable accommodation, (Exhibit 13) N.T. (5-14-07) at 107-109; nor is there any issue that the Housing Authority did not respond or take any action in response to the letter other than to refuse to acknowledge any responsibility on their part to engage in any further inquiry.  As in Douglas and Jankowski, therefore, once the Housing Authority received Landeck’s request for reasonable accommodation, it had a legal obligation to investigate and determine if a reasonable accommodation could have eliminated or ameliorated the breach.  The failure of the Housing Authority to follow proper procedure in regards to reasonable accommodation regulations invalidates as a matter of law its termination of Landeck’s tenancy.
The majority of courts to address the issue have concluded that a discrimination defense can be raised in a summary eviction proceeding.  See Douglas, 884 A.2d at 1122;  Josephinium Assocs. v. Kahli, 111 Wn. App. 617, 626 (Wash. Ct. App. 2002); Newell v. Rolling Hills Apts., 134 F.Supp. 2d  1026, 1038 (N.D. Iowa 2001); Ansonia Acquisition I. LLC v. Francis, 1999 Conn. Super. LEXIS 3516 (Conn. Super. Ct. Nov. 18, 1999); Lable & Co. v. Flowers, 661 N.E.2d 782, 787 (Ohio Ct. App. 1995); Capone v. Kenny, 646 So. 2d 510, 512 (La. Ct. App. 1994); Mascaro v. Hudson, 496 So. 2d 428, 429 (La. Ct. App. 1986); Western Land Office, Inc. v. Cervantes, 220 Cal. Rptr. 784, 791 (Cal. Ct. App. 1985); Ellis v. Minneapolis Comm’n on Civil Rights, 319 N.W.2d 702, 704 (Minn. 1982); Marine Park Assocs. v. Johnson, 274 N.E.2d 645 (Ill. App. Ct. 1971); Abstract Inv. Co. v. Hutchinson, 22 Cal.Rptr. 309, 314 (Cal. Ct. App. 1962).
See also Arnold Murray Constr., L.L.C. v. Hicks, 621 N.W.2d 171 (S.D. 2001); Malibu Inv. Co. v. Sparks, 996 P.2d 1043 (Utah 2000); Boulder Meadows v. Saville, 2 P.3d 131 (Colo. Ct. App. 2000); Hous. Auth. of Bangor v. Maheux, 748 A.2d 474, 476 (Me. 2000); City Wide Assocs. v. Penfield, 564 N.E.2d 1003 (Mass. 1991); Schuett Inv. Co. v. Anderson, 386 N.W.2d 249 (Minn. Ct. App. 1986).

The Housing Authority’s assertion in the case at bar that it has no obligation to consider a reasonable accommodation once it has begun termination of the tenancy and the Trial Court’s adoption of such assertion as the basis for it’s conclusion that “. . . the Authority only received a hint of Landeck’s situation after the judgment of the DJ had been handed down . . . “  is contrary to the holdings in similar cases across the country.  The Fair Housing Act does not require that a request be made in a particular manner.  Douglas, 884 A.2d at 1120.  More specifically, a reasonable accommodation defense is available at any time before the judgment of possession has been entered. Douglas, 884 A.2d at 1120.  Until the writ is issued, the landlord remains under obligation to provide reasonable accommodation.  Housing Auth. of Bangor, 748 A.2d 474, 476.  A landlord is required to cease eviction proceedings at whatever stage they are in once he is made aware of the tenant’s disability and need for accommodation. Radecki v. Joura, 114 F.3d 115 (8th Cir. 1997).  Indeed, reasonable accommodation is considered so vital that courts have construed its obligations broadly enough to require postponing eviction proceedings even after they have reached the courts.  See, e.g., Ananst v. Commonwealth Apartments, 956 F.Supp. 792 (N.D.Ill. 1997); Cobble-Hill Apts. V. Sandra McLaughlin, 1999 Mass.App.Div. 166 (Mass.App.Div. 1999); City Wide Assocs., 564 N.E.2d 1003 .
Landlords failing in their obligations to provide reasonable accommodation provide powerful remedies and defenses to the tenants they are attempting to evict.  The FHAA requires a landlord to demonstrate, after a request for reasonable accommodation has been made to the landlord, that no reasonable accommodation will eliminate a breach caused by a disabled tenant before it may evict her.  See Roe v. Sugar Mills Assoc., 820 F.Supp. 636 (D.N.H. 1993).  Moreover, the FHAA requires reasonable accommodations before any adverse action—not just eviction—can be taken by a housing provider against a disabled person who has made a request. Roe v. Housing Authority of the City of Boulder,  909 F.Supp. 814, 822-23 (D. Col. 1995).  If a reasonable accommodation can avert a breach, an accommodation must be granted. See Radecki, 114 F.3d 115, 117.  If a tenant raises a reasonable accommodation defense, as with any defense, a court should consider the landlord’s claim and the tenant’s defense and either grant or deny the summary ejectment: if the court determines that the landlord has a duty to offer a reasonable accommodation and has failed to do so, the court should dismiss the eviction action.  See Union River Assoc. v. Budman, 850 A.2d 334, 338 (Me. 2004) (citing Housing Auth. of Bangor v. Maheux, 748 A.2d 474, 475 (Me. 2000)).  A landlord may not evict a tenant for conduct that resulted from the tenant’s disability.  See Cobble-Hill Apts., 1999 Mass.App.Div. 166.

Cases involving requests for “reasonable accommodation” under the Fair Housing Act are highly fact-specific, requiring case-by-case determination, and circumstances occurring between the request for accommodation and the eventual trial can affect the result.  Thus the facts of the case must be examined in detail. Douglas, 884 A.2d 1121-22.  As a rule however, an accommodation will not be reasonable if it would impose an “undue financial and administrative burden” on the landlord or would “fundamentally alter the nature of the landlord's operation.”  Joint Statement, 7-8 (2004); Giebeler v. M&B Assocs., 343 F.3d 1143, 1157 (9th Cir. 2003); Groner v. Golden Gate Gardens Apts., 250 F.3d 1039, 1044 (6th Cir. 2001); Shapiro v. Cadman Towers, Inc., 51 F.3d 328, 333 (2d Cir. 1995).
According to Douglas though, a stay of the eviction proceeding with related follow-up meets the statutory test for “reasonable accommodation” because it imposes no “fundamental alteration” in the nature of the landlord's practice or “undue financial or administrative burdens.”  Finally, once the tenant has proffered an accommodation that is reasonable on its face, or in the run of cases, the burden shifts to the landlord to prove that it is unreasonable. The rule established in Douglas holds that:

“In a discrimination claim under the federal Fair Housing Act, when a tenant proposes a coherent, ostensible feasible accommodation responsive to her handicap, the burden shifts to the landlord to ask for whatever additional details it considers necessary to evaluate that proposal. A landlord's obligation to elicit additional information about a basically understandable accommodation is no different from its obligation to fill out the details about a tenant's announced illness or elicit her reasons why a requested accommodation will alleviate her handicap.” Id. At 1138
If, after the first four steps of the “reasonable accommodation” process have been met, the landlord refuses to grant a “reasonable accommodation,” the tenant can raise a FHAA discrimination defense to a summary eviction process or, alternatively, bring an affirmative FHAA discrimination action.

CONCLUSION AND STATEMENT OF RELIEF SOUGHT

Ms. Landeck, is a long term resident of public housing who, in the spring of 2006, had a particularly difficult time with depression, which substantially limited her ability to perform general housekeeping tasks, such that she failed to pass an inspection of her apartment due primarily to an overabundance of items in her unit which presented a very cluttered appearance.  She sought help from various sources to deal with the potential consequences, including her doctors to help get her depressive episodes under control with medication and counseling; a Youth Advocate Counselor for help dealing with her teen-aged grandson who was getting into trouble; a lawyer to help her avoid being evicted because of her difficulty in satisfying the vague demands of her landlord that she “correct the problems” they found when they inspected her unit. After explaining her situation to the Housing Authority’s informal hearing officer after she appealed the decision to terminate her lease, she was given a reprieve and told to meet with the representatives of the management who would go through her apartment with her and explain what she needed to get rid of to satisfy their concerns that there was too much clutter in her apartment.  Through no fault of hers, this never happened and the Housing Authority, instead of working with her to resolve the problem, proceeded full speed ahead to evict her, despite her having followed all the correct procedures to inform them of her disability and requesting that they make a reasonable accommodation to their rules and procedures that would allow her to address their concerns yet allow her to remain a tenant. The failure of the Housing Authority to comply with the mandatory requirements of the Fair Housing Act and the fact that the problems the Housing Authority has identified are minor, have already been cured and/or are not in fact lease violations requires that this effort to terminate her tenancy should be dismissed.

Wherefore, Landeck respectfully requests that this Court invoke its plenary authority and reverse the decision of the Trial Court to terminate her tenancy and award possession to the Housing Authority.
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