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When It Really Counts
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One initiative that has been under
discussion for some time is the
adoption of a statewide “civil
Gideon” effort providing representation to the indigent who
are facing crisis situations in their
lives, such as the loss of housing
or the loss of custody of a child.

[T]he 50th anniversary of the
Gideon decision is as good a
time as any for the legal profession, the judiciary and the wider
community to focus on what
steps can and should be taken
to help close the civil justice gap
for those facing legal proceedings that will have a momentous
impact on their lives but who are
unable to afford counsel to
guide them.
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here has been a lot of discussion
at the local, state and national
bar levels about access to legal
services to those in need, and a
number of innovative ideas have
been put forward. Some of those ideas are
bold and somewhat controversial, such as
New York’s recently enacted requirement
that all new lawyers provide 50 hours of
pro bono service before being admitted to
the bar. Others are less ambitious but
equally well intentioned, such as expanding practical-skills training through clinical and legal aid programs at law schools.
One initiative that has been under discussion for some time is the adoption of a
statewide “civil Gideon” effort providing
representation to the indigent who are
facing crisis situations in their lives, such
as the loss of housing or the loss of custody of a child.
On March 13, 2013, we mark the 50th
anniversary of Gideon v. Wainwright, the
Supreme Court’s landmark 1963 ruling
granting a right to counsel for indigent
criminal defendants. One of the books
that inspired my interest in the law was
Gideon’s Trumpet by Anthony Lewis.
The question posed by the proponents
of a civil Gideon initiative is whether the
due process clause of the Constitution
also grants a right to appointed counsel
where basic human needs are at stake,
such as shelter, sustenance, safety, health
or child custody, and if no such right is
guaranteed, can such a right be granted
by state legislation?
The American Bar Association House
of Delegates passed a resolution in 2006
urging states to provide free legal counsel
to poor civil litigants when these basic
human needs are in jeopardy, and some
pilot programs are under way in other
states. In November 2007 the PBA House

of Delegates passed a similar resolution.
There are now civil-Gideon working
groups in Pennsylvania, and there have
been a number of educational programs
that have explored strategies to narrow
the civil justice gap.
Many are being turned away from
civil legal aid agencies these days due to
reductions in funding, staff layoffs and a
general increase in the number of people
who financially qualify for assistance in
this down economy. One commentator
recently observed that we provide
appointed counsel for those facing potential confinement for months or years
while we do not do so for those facing
eviction and homelessness for months or
years. But while the pressing need for
some form of civil Gideon may be clear,
serious questions have been posed about
it, chief among these being the question
of where funding will come from when
state and local governments’ budgets are
strapped and contributions to legal aid
agencies are stable at best.
In any event, the 50th anniversary of
the Gideon decision is as good a time as
any for the legal profession, the judiciary
and the wider community to focus on
what steps can and should be taken to
help close the civil justice gap for those
facing legal proceedings that will have a
momentous impact on their lives but who
are unable to afford counsel to guide
them. As the late U.S. Supreme Court
Justice Lewis F. Powell Jr. once observed,
“Equal justice under law is not merely a
caption on the façade of the Supreme
Court building; it is perhaps the most
inspiring ideal of our society. … [I]t is
fundamental that justice should be the
same, in substance and availability, without regard to economic status.”
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Here are several stark facts conveying
how access to justice is rationed in our
state and nation. A careful study by the
national Legal Services Corp. found that
for each eligible client represented by a
legal aid program there was another person in need of and eligible for assistance
who had asked for that assistance but
had to be turned away due to the lack of
legal aid resources. This 50 percent
under-service rate holds true in
Pennsylvania, and in fact the need for
legal aid was shown to be more acute in
rural parts of the state.
Other studies have shown that only
about 20 percent of the legal needs of
low-income individuals are being met.
This can be contrasted with the results
of a recent study by the Pennsylvania
Interest on Lawyers Trust Account
Board documenting the benefits generated by legal aid. The study found that
for every dollar spent on civil legal aid
in Pennsylvania there is a more than 10fold return on investment in dollars generated to benefit the client and in savings on things such as shelter costs.
The ongoing discussion concerning
adequate access to counsel in civil cases
and helping self-represented litigants
navigate the justice system go hand in
hand with the PBA’s efforts this year
to highlight in our publications and on
the website those lawyers “Making a
Difference” by providing extraordinary
pro bono service. I have had the pleasure
of participating in many local bar events
where lawyers, legal aid agencies and bar

foundations have been recognized for
outstanding service to the community
and to individual clients facing crisis situations such as abuse and the need for
assistance with housing and benefits following floods or mortgage foreclosure.
And it has been exciting to hear about
what proactive local bars such as the
York County Bar Association are doing
to launch programs in conjunction with
their local court administration to assist
self-represented litigants.
It is important that we continue to
expand pro bono participation well
beyond the core group of lawyers who
can always be counted upon to take on
another client in need. We must also get
the word out to the public about those
lawyers across the state who are giving
generously of their time and expertise to
make a difference in people’s lives day in
and day out.
Those PBA members who have devoted many hours to leading the efforts to
narrow the justice gap and expand access
to civil legal representation are to be
commended. Going forward we need to
continue to urge that all the key players,
including the judiciary, civil legal aid
organizations, the organized bar, the
Legislature and community groups,
actively participate and resolve to bridge
the civil justice gap. F
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